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PREFACE 


The  Historical  Society  of  the  United  States  District  Court  for  the 
Northern  District  of  California  is  a  non-profit  organization  established 
by  federal  practitioners  and  judges  and  is  dedicated  to  preserve  and 
develop  the  history  of  this  court.   The  Society's  goals  are  threefold: 
1)  to  marshal  the  sources  for  historical  study  of  the  District;  2)  to 
initiate  and  encourage  comprehensive  and  scholarly  study  of  the  court; 
and  3)  to  develop  interpretive  programs  and  exhibits  making  the  fruits  of 
this  research  accessible  and  meaningful  to  the  legal  community  and  the 
general  public. 

In  1980  this  series  of  oral  histories  conducted  by  The  Bancroft 
Library  was  initiated  as  an  important  effort  in  the  furtherance  of  the 
Society's  objectives.   By  preserving  the  personal  reminiscences  of 
individuals  whose  experiences  and  memory  can  yield  valuable  "oral 
evidence"  of  the  court's  history,  the  Society  hopes  to  enhance  and 
amplify  the  written  record. 

In  addition  to  historical  study  of  the  District,  the  Society  hopes 
to  promote  greater  public  understanding  and  appreciation  of  the  role  of 
the  federal  judiciary.   Except  for  those  involved  in  the  legal  process, 
the  operation,  significance,  and  impact  of  federal  trial  courts  remains 
largely  a  mystery  to  most  Americans.   By  focusing  on  the  history  and 
activities  of  the  Northern  District,  the  Society  hopes  to  bridge  this  gap 
between  the  legal  and  lay  world  and  even  encourage  other  District  courts 
to  initiate  similar  efforts.   As  the  nation  nears  the  200th  anniversary 
of  the  ratification  of  the  United  States  Constitution,  it  is  an 
appropriate  time  to  raise  the  level  of  public  understanding  by  placing 
the  contemporary  role  of  district  courts  in  historical  perspective. 


Robert  F.  Peckham, 
Historical  Society  of  the 

U.S.  District  Court, 
Northern  District  of  California 

San  Francisco,  California 
April  1981 


Eighteen  years  since  its  founding,  the  U.S.  District  Court  for  the 
Northern  District  of  California  Historical  Society  continues  to  pursue 
the  goals  outlines  above  by  its  founder,  Judge  Robert  F.  Peckham.   The 
comprehensive  oral  histories  conducted  by  The  Bancroft  Library  are  a 
central  part  of  the  society's  efforts  to  record  the  history  of  the  court 
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and  of  the  law  in  Northern  California.  As  Judge  Peckham  explained,  by 
preserving  "oral  evidence"  of  the  court's  development,  the  society  hopes 
to  enhance  the  historical  record  contained  in  more  traditional  written 
sources. 

The  generosity  of  individuals  and  organizations  continues  to  be 
important  in  making  these  volumes  possible.   Each  oral  history  contains  a 
list  of  contributors  whose  foresight  has  helped  preserve  a  part  of  the 
Northern  District  Court's  history. 


Thelton  E.  Henderson 
Historical  Society  of  the 

U.S.  District  Court, 
Northern  District  of  California 


San  Francisco,  California 
December  1995 
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INTRODUCTION- -by  Christian  G.  Fritz 


One  of  the  things  a  person  quickly  learned  when  working  with  Judge 
Peckham  was  that  his  grasp  of  law,  of  institutions  and  of  people  strongly 
influenced  his  approach  to  life's  challenges.   His  experience  and 
qualities  of  head  and  heart--his  even-handedness  and  compassion, 
intellectual  curiosity,  civic  and  social  convictions,  and  his  courage  to 
act  upon  them—all  made  him  a  great  judge.  Moreover,  he  possessed  a  keen 
sense  of  humor  and  a  thorough-going  kindness  and  human  decency. 

Judge  Peckham  would  have  been  pleased  to  know  that  these  qualities 
would  not  be  lost  even  to  those  who  meet  him  for  the  first  time  within 
the  four  corners  of  this  volume.  These  narratives  testify  to  his 
accomplishments  as  an  advocate,  as  a  federal  judge,  as  a  chief  judge  of 
the  Northern  District,  and  as  an  innovator  within  the  judiciary.   This 
introduction  seeks  to  add  one  more  thing  to  that  impressive  list  of 
achievements:   Robert  F.  Peckham1 s  work  as  an  historian. 

He  was  not  an  historian  in  the  traditional  sense.   But  as  an 
historian,  his  most  enduring  legacy  is  surely  his  foresight  and  efforts 
to  preserve  the  sources  of  history—of  the  Northern  District  and  the 
federal  courts  generally—for  future  generations.   This  legacy  was  not 
produced  self-consciously  as  much  as  it  emerged  as  a  by  product  of  the 
judge's  approach  to  institutions  as  a  means  of  preserving  values.   His 
interest  in  history  had  profound  consequences  because  he  always  thought 
both  in  broad  and  in  personal  terms. 

Believing  in  the  importance  of  the  Northern  District's  history, 
Judge  Peckham  and  several  other  judges  and  federal  practitioners 
incorporated  in  1977  the  nation's  first  federal  district  court  historical 
society.   Having  established  the  institutional  framework,  it  seemed 
logical  to  Judge  Peckham  to  turn  to  legal  historians  for  guidance.   In 
the  summer  of  1979  Judge  Peckham  invited  me  to  join  his  staff  and  help 
facilitate  the  court's  history.   Before  actually  meeting  the  judge  I  was 
somewhat  cautious,  anticipating  expectations  of  producing  an  "official" 
history  of  the  Northern  District.   Those  concerns,  however,  proved 
entirely  unfounded.   In  a  metaphor  he  would  consistently  employ,  Judge 
Peckham  explained  that  he  conceived  of  the  history  of  the  Northern 
District  as  a  "complex  tapestry"  that  would  require  many  years  to 
complete.   Indeed,  he  expressed  the  insight  that  many  of  the  "strands" 
woven  into  the  court's  history  required  a  diversity  of  perspectives  for 
their  evaluation  and  reevaluation  over  time. 

Judge  Peckham  remained  committed  to  the  ideal  of  the  scholarly 
development  of  the  court's  history.   Though  proud  of  the  court,  he 
rejected  a  laudatory  "official"  history  of  the  institution.   Rather,  he 
believed  the  significance  of  the  judiciary  in  American  history  would 


emerge  most  clearly  by  adhering  to  rigorous  standards  of  methodology  and 
research.   He  manifested  that  commitment  in  many  ways,  not  the  least  of 
which  was  his  encouragement  of  critical  studies  examining  the  tenure  of 
the  court's  first  judge,  Ogden  Hoffman,  the  court's  role  in  immigration 
policy  in  the  late  19th  and  early  20th  centuries,  and  the  work  of  the 
Northern  District  during  the  Viet  Nam  era.   Such  views  might  be  hoped  for 
in  a  professional  historian,  but  are  exceedingly  rare  in  a  sitting  judge 
preoccupied  with  the  on-going  responsibilities  of  his  court. 

Perhaps  Judge  Peckham's  most  important  historical  legacy  was  his 
work  in  preserving  federal  court  records.   In  1980  he  learned  of  a  plan 
to  destroy  most  post-1912  federal  district  court  records.   The  proposal 
had  already  received  the  acquiescence  of  the  federal  judiciary  and  was  on 
the  verge  of  being  implemented  nationally. 

At  this  crucial  juncture,  he  questioned  the  wisdom  of  taking  such  an 
irreversible  step.   Persistently,  but  ever  politely,  he  asked  questions 
that  focused  attention  on  the  dire  consequences  of  such  archival 
destruction  for  historians  of  the  twentieth  century.   Nearly  single- 
handedly,  he  brokered  a  new  plan  that  preserved  all  civil  and  criminal 
case  files  of  U.S.  District  Courts  up  to  1970  and  allowed  a  means  of 
preserving  historically  valuable  post- 1970  records.   The  committees  on 
documentary  preservation  of  legal  records  that  are  active  today  within 
national  historical  organizations  are  largely  the  result  of  Judge 
Peckham's  sensitivity  to  the  destruction  of  the  sources  of  American  legal 
history  expressed  fifteen  years  ago. 

While  Judge  Peckham  was  committed  to  preserving  the  sources  of  the 
court's  history,  he  was  not  unmindful  of  the  need  for  educational 
programs,  exhibits,  and  events  to  share  that  history  with  the  legal 
community  and  the  general  public.   Under  his  leadership  of  the  Northern 
District  Historical  Society,  the  histories  of  specialties  within  the 
practice,  such  as  admiralty,  were  developed  and  numerous  "Then  and  Now" 
programs  were  presented  that  explored  the  diversity  of  the  bench  and  bar 
of  the  Northern  District.  Moreover,  critically  acclaimed  exhibits  were 
produced  that  traveled  within  California  and  from  coast-to-coast. 

The  Northern  District  Historical  Society's  success  also  stimulated 
the  creation  of  many  history  projects  and  societies  in  other  districts 
and  circuits,  including  the  Ninth  Judicial  Circuit  Historical  Society. 
At  one  point,  a  colleague  of  Judge  Peckham  nick-named  him  "the  Johnny 
Appleseed  of  federal  court  historical  societies."  That  title  forms  yet 
another  facet  of  his  historical  legacy. 

Judge  Peckham  saw  the  Northern  District  and  all  federal  district 
courts  as  institutions  whose  present  and  future  are  linked  to  their  past. 
He  firmly  believed  that  understanding  the  current  significance  and  role 
of  the  judiciary  and  the  lessons  of  its  history  rested  on  the 
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preservation  of  the  sources  of  that  history.   That  fundamental  insight 
accounted  for  his  willingness  to  fight  to  save  court  records  amidst  an 
enormous  number  of  other  judicial  and  administrative  demands.   It  also 
accounted  for  his  campaign  to  re-bind  crucial  nineteenth  century  docket 
books  that  were  falling  apart.   Most  importantly,  however,  he  established 
an  archive  for  the  Northern  District  that  could  house  and  properly  care 
for  deposits  of  judges'  papers  and  other  documentary  records.   The  care 
with  which  he  set  up  the  historical  archive—insuring  its  standards  of 
documentary  preservation  and  useful  access  by  researchers  and  scholars- 
underscores  the  importance  he  placed  on  this  repository,  perhaps  unique 
among  federal  district  courts. 

In  fact,  this  present  volume  exists  as  part  of  a  series  because 
Judge  Peckhara  wanted  to  preserve  the  widest  possible  sources  of  the 
court's  history.   He  possessed  a  sophisticated  understanding  of  the  oral 
history  project  he  helped  initiate  in  1981.   Judge  Peckham  rightly 
conceived  of  oral  histories  as  "oral  memoirs"  akin  to  diaries,  that  could 
enhance  and  amplify  the  written  record—which  in  his  case  also  includes 
the  papers  of  his  judgeship  now  deposited  in  the  Northern  District 
Archive. 

Two  years  ago,  the  latest  volume  of  the  Documentary  History  of  the 
Supreme  Court  was  formally  dedicated  to  Justice  William  J.  Brennan,  Jr. 
In  an  impromptu  line  of  people  greeting  the  wheel-chair  bound  Justice,  I 
introduced  myself  as  a  former  clerk  of  Judge  Peckham.   Struggling  to  his 
feet,  Justice  Brennan  exclaimed:   "Bob  Peckham,  my  old  friend... We  did  a 
lot  of  good  work  together!"  Then,  somewhat  somber  as  he  sat  back  down, 
he  murmured:   "We  lost  him  far  too  soon."   Indeed,  we  have.   But  this 
oral  memoir  demonstrates— and  its  very  existence  attests  to— a  legacy  far 
more  durable  than  Judge  Peckham  might  ever  have  imagined. 


Christian  G.  Fritz 

Henry  Weihofen  Professor  of  Law 

University  of  New  Mexico  Law  School 


November  1995 
Albuquerque,  New  Mexico 
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VOLUME  HISTORY--The  Honorable  Robert  F.  Peckham,  1920-1993:  His  Legal, 
Political,  and  Judicial  Life 


As  founder  of  the  Historical  Society  of  the  U.S.  District  Court  for 
Northern  California,  Judge  Robert  F.  Peckham  demonstrated  a  strong 
interest  in  history,  and  he  was  particularly  interested  in  the  Northern 
District  Court  Oral  History  Series,  which  was  underwritten  by  the 
Historical  Society. 

After  recording  the  oral  histories  of  several  other  district  judges, 
the  Regional  Oral  History  Office  persuaded  a  diffident  Judge  Peckham  that 
his  turn  had  come,  and  he  agreed  to  begin  the  interview  sessions  in  1992. 
Only  four  interview  sessions  were  recorded  before  he  was  taken  ill  and 
died  in  1993. 

We  decided  to  conduct  further  interviews  with  colleagues  and  friends 
to  round  out  the  story  of  his  life  and  career.   Two  former  chief  judges 
of  the  U.S.  Court  of  Appeals,  Ninth  Circuit—James  R.  Browning  and  Alfred 
T.  Goodwin- -provided  recollections  of  working  with  Judge  Peckham  on  court 
administration.   Another  district  judge,  William  H.  Orrick,  Jr., 
reflected  on  the  judge's  innovative  management  of  the  district  court. 

Six  additional  interviews  were  conducted  by  Leah  McGarrigle:   Carol 
Peckham  (Mrs.  Robert  F.  Peckham)  participated  in  many  trips  abroad  made 
by  Judge  Peckham  to  explain  our  legal  system  to  people  in  foreign 
countries;   Steven  Mayo  also  discussed  these  trips  and  their 
significance.   Magistrate  Judge  Wayne  Brazil  talked  about  Judge  Peckham1 s 
role  in  the  development  of  Alternate  Dispute  Resolution  techniques. 
Joseph  Houghteling  offered  perspectives  as  a  longtime  friend  and  fellow 
participant  in  Democratic  politics.   Two  of  the  judge's  former  law 
clerks,  Robert  Peterson  and  Edward  Steinman,  discussed  some  of  the  major 
cases  handled  by  Judge  Peckham. 

We  are  grateful  to  Professor  Christian  Fritz  of  the  University  of 
New  Mexico  Law  School  for  writing  the  introduction  and  to  Chief  Judge 
Thelton  E.  Henderson,  U.S.  District  Court  for  Northern  California,  for 
updating  the  preface.   Germaine  LaBerge  of  the  Regional  Oral  History 
Office  expertly  edited,  proofed,  and  indexed  the  transcript. 

Original  funding  was  provided  by  the  Historical  Society,  and 
additional  support  came  from  contributions  from  some  of  Judge  Peckham1 s 
former  law  clerks. 
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Judge  Peckham's  papers  are  deposited  in  the  archives  of  the  U.S. 
District  Court,  Northern  California. 

Carole  Hicke 
Project  Director 
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INTERVIEW  HISTORY- -Robert  F.  Peckham 


Robert  F.  Peckham  was  chief  judge  of  the  Northern  District  of 
California  from  1976  to  1988.   He  began  his  career  as  a  lawyer,  working 
both  as  a  private  practitioner  and  as  assistant  United  States  Attorney 
for  the  Northern  District  of  California.  Appointed  to  the  Superior  Court 
in  1959,  he  went  to  the  District  Court  in  1966.  As  a  federal  judge  he 
tried  many  well  known  cases,  some  of  which  made  case  law.   He  was 
considered  one  of  the  more  liberal  judges  to  hear  cases  of  those  who  were 
attempting  to  avoid  the  draft  in  the  Vietnam  War,  usually  preferring  to 
sentence  offenders  to  community  service  rather  than  to  prison. 

His  chief  judgeship  was  noted  for  major  innovative  changes  in  court 
procedures  and  administration,  including  creation  of  the  Alternative 
Dispute  Resolution  Task  Force  and  the  Federal  Trial  Practice  Program.   He 
was  instrumental  in  obtaining  a  new  federal  courthouse  in  San  Jose,  now 
named  for  him,  and  he  played  a  crucial  role  in  the  establishment  of  the 
Foothill  De  Anza  Junior  College  District.   He  was  active  in  many  other 
ways  to  promote  human  welfare,  both  as  a  professional  and  in  the 
community.   His  interest  in  history  manifested  itself  in  founding  the 
Northern  District  Court  Historical  Society,  and  in  his  success  in 
preserving  certain  court  records  that  were  in  danger  of  being  destroyed. 
Courteous,  soft  spoken,  charming,  and  persuasive,  he  was  a  giant  of  a 
man. 

Judge  Peckham1 s  oral  history  was  undertaken  with  the  support  of  the 
Historical  Society  and  funds  donated  by  some  of  his  former  law  clerks. 
We  recorded  four  interview  sessions,  beginning  in  July  1992.   The 
sessions  took  place  in  his  federal  building  offices  in  San  Francisco. 

We  were  in  the  midst  of  arranging  further  interviewing  appointments 
when,  in  January  1993, he  became  ill  and  died  shortly  thereafter.   We  had 
only  covered  his  career  prior  to  his  appointment  to  the  bench.   After  his 
death,  we  decided  to  continue  documenting  his  remarkable  life  with  a 
series  of  oral  histories  about  him,  conducted  with  colleagues  and 
friends.   I  believe  this  resulting  volume  of  interviews  offers  much 
information  about  Judge  Peckham1 s  life  and  career. 

Judge  Peckham  reviewed  carefully  the  outline  I  sent  him  in  advance 
of  each  interview  session  and  prepared  his  recollections  by  such  research 
as  necessary.   He  did  not  have  a  chance  to  review  the  transcript,  but  his 
wife,  Carol  Peckham,  did  review  it  after  his  death.   Thanks  are  due  to 
her  for  her  assistance,  and  to  Michael  Griffith,  archivist  of  the 
Northern  District  Court  Historical  Society,  for  help  with  research  and 
arrangements . 


Carole  Hicke 
Interviewer /Editor 


September  1995 
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The  Bancroft  Library 

University  of  California,  Berkeley 
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PECKHAM.  ROBERT  FRANCIS,  federal  judge;  b.  San  Frmncisco,  Nov.  3, 
1920;  s.  Robert  F.  and  Evelyn  (Crowe)  P.;  m.  Harriet  M.  Behnng,  Aug.  15, 
1953  (dec.  Apr.  1970);  children:  Ann  Evdyn.  Sara  Esther,  m.  Carol  Potter, 
June  9,  1974.  AB,  Stanford  U.,  1941.  LLB,  1945;  postgrad.,  Yale  U.,  1941- 
42;  LLD,  U.  Santa  Clara.  1973.  Bar:  Calif.  1945.  Adminstrv.  asst.  to 
regional  enforcement  atty.  OPA,  1942-43;  pvt.  practice  Palo  Alto  and  Sun 
nyvale.  1946-48;  asst.  U.S.  atty.,  1948-53.  chief  asst.  criminal  div.,  1952-53; 
ptnr.  Darwin.  Peckham  &  Warren,  San  Francisco,  Palo  Alto  and  Sunnyvale, 
1953-59;  judge  Superior  Ct.,  Santa  Clara  County.  Calif.,  1959-66;  presiding 
judge  Superior  Ct.,  1961-63,  65-66;  U.S.  dist.  judge  No.  Dist.  Calif.,  1966—, 
chief  judge,  1976-88;  trustee  Foothill  Coll.  Dist.,  1957-59,  pres.,  1959;  mem. 
bd.  visitors  Stanford  Law  Sch.,  1969-75,  chmn.,  1971-72;  sr.  mem.  Am-Asia 
Law  Del.  of  Asia  Found..  1984-85,  87;  mem.  legal  exch.  del.  vis.  vinous 
countries.  South  Am.,  1989.  Men  and  Hungary,  1991;  chmn.  9th  Cir.  Task 
Force  on  Dispute  Resolution,  1985-91;  participant  Brit.  Fgn.  Wilton  Park 
Conf.,  1971-74,  Eng.  Slate  chmn.  adv.  bd.  Fnends  Outside;  coun.  mem 
Friends  of  Bancroft  Libr.,  1981-87.  Recipient  Brotherhood  award  NCCJ. 
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I   FAMILY  HISTORY  AND  EARLY  LIFE 
[Interview  1:   July  14,  1992]  II1 

Family 


Hicke:      I  think  we  should  just  start  this  morning  with  when  and  where 
you  were  born. 

Peckham:    I  was  born  here  in  San  Francisco  at  Mt.  Zion  Hospital  on 

November  3,  1920.   Coincidentally,  it  was  election  day,  and 
Warren  Harding  and  Calvin  Coolidge  were  elected.   My  mother 
used  to  tell  me  that  the  doctors  and  nurses  were  talking  about 
the  election  during  part  of  the  process.   [laughs] 

Hicke:      So  that  was  a  memorable  date  for  lots  of  reasons. 
Peckham:    Yes. 

Hicke:      Well,  let's  just  back  up  a  little  bit  now  before  we  proceed  on, 
and  tell  me  as  much  as  you  can  about  your  forebears -- 
grandfathers  and  grandmothers. 

Peckham:    Well,  on  my  mother's  side,  the  family  came  from  Ireland  during 
the  Potato  Famine,  came  to  New  York,  and  then  on  down  to  New 
Orleans,  and  across  by  ship  to  the  Isthmus  of  Panama,  and  then 
by  wagon  across  the  Isthmus,  and  then  by  ship  up  to  San 
Francisco. 

Hicke:      Was  that  a  couple,  or  a  whole  family? 

Peckham:    Well,  they  came  over  separately.   They  met  in  New  York,  I 

believe,  and  then--I  know  that  one  child  was  born  and  died  in 


'##  This  symbol  indicates  that  a  tape  or  segment  of  a  tape  has  begun 
or  ended.   A  guide  to  the  tapes  follows  the  transcript. 
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New  Orleans,  an  infant.   They  were  married  in  New  York.   That 
would  be  my  great-grandfather  and  great -grandmother.   He  was  a 
wagon-maker,  apparently  quite  skilled,  according  to  what  I  was 
told  by  my  grandmother.   She  was  the  youngest  of  the  siblings. 
And  then  my  grandfather  was  an  accountant  who  died  fairly 
young,  so  I  never  knew  him. 

Was  he  born  in  New  Orleans? 

No,  no.   They  came  here,  you  see.   No,  he  was  a  Californian.   I 
don't  know  that  much  about  him.   He  was  Irish,  his  name  was 
Crowe . 

And  then  on  my  natural  father's  side,  he  came  from  France 
sometime  in  the  early  part  of  this  century  after  having  been  in 
Argentina.   Then  he  and  my  mother  met  and  were  married  around 
1918,  1919. 

What  was  his  name? 

John  La  Fargue . 

And  your  mother's  name? 

Evelyn  Josephine  Crowe.   And  in  1920,  when  I  was  born,  she  was 
approximately  twenty- three,  and  my  father  was  somewhat  older, 
in  his  late  thirties,  probably  thirty-seven.   He  was  an 
entrepreneur.   He  owned  a  fairly  substantial  bakery  here.   He 
was  not  a  baker,  but  he  organized  the  business  and  hired 
bakers.   They  had  a  fleet  of  trucks,  and  they  would  deliver 
bread,  bakery  goods,  to  restaurants  and  grocery  stores. 


Do  you  happen  to  know  the  name  of  it? 
didn't  you?   [laughs] 


You  knew  I ' d  ask  that , 


Yes.   Well,  I  used  to.   We  used  to  have  pictures  of  the  trucks 
and  him  standing  by  them.   But  I  don't  know  what  my  mother  did 
with  all  those  things.   I  have  tried  to  find  them,  and  I  have 
been  unable  to  do  so.   My  daughter  is  very  interested  in  that 
phase  of  our  family  history. 

Just  as  an  aside:   did  he  make  sourdough  bread? 

Yes,  yes.   He  was  apparently  quite  creative.   Mother  said  that 
he  was  very  involved  in  plans  and  discussions  about  sliced 
bread  and  wrapping  of  bread  for  placement  in  stores  so  that  it 
would  remain  fresh  longer.   But  his  premature  death  of  course 
frustrated  any  development  of  those  plans. 
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So  they  lived  in  Ross,  in  a  house  that  still  stands. 

Hicke:      I  believe  you  told  me  you  knew  the  address?  Or  can  find  it 
someplace? 

Peckham:    Yes,  1  can  find  that  for  you,  yes.  As  I  indicated,  I  was  born 
here  in  San  Francisco  at  Mt .  Zion  Hospital,  and  then  of  course 
during  the  very,  very  early  part  of  my  life,  lived  there  in 
Ross. 

He  [my  father]  died  in  1923,  '24  possibly.   I  haven't 
checked  these  dates.   I  was  told  it  was  from  stomach  cancer. 
Mother  and  my  grandmother,  who  lived  with  us,  continued  living 
there  for  about  a  year,  I  would  say,  and  then  the  place  was 
sold  in  connection  with  the  probate.   We  moved  to  San  Francisco 
and  lived  here  about  five  years. 

During  that  period,  she  was  a  notary  public,  and  her 
office  was  in  the  real  estate  firm  of  Trevor  &  Company  at  71 
Sutter  Street  in  San  Francisco.  There  was  a  law  in  those  days 
that  the  city  and  county  of  a  certain  class  had  only  a  limited 
number  of  notaries.   It  was  very  restricted.   The  only  city 
that  fit  the  category  was  San  Francisco,  of  all  the  forty-eight 
counties.   She  was  a  notary  public,  and  that  was  her  career 
until  she  remarried. 


It  was  interesting:   she  met  many  lawyers,  many  people  in 
the  financial  district  in  real  estate,  title  companies,  banks. 
Notaries  were  needed  for  affidavits,  acknowledgements  of 
signatures,  so  that  she  was  very  busy  and  had  a  wide  circle  of 
friends.   It  made  an  interesting  life  for  her,  actually. 

She  met  my  father,  who  was  a  lawyer  and  one  of  her 
customers,  and  they  were  married  in  the  latter  part  of  the 
twenties,  about  1928,  I  believe. 

Hicke:      What  was  his  full  name? 
Peckham:    Robert  F.  Peckham. 

I  had  some  trouble  with  what  appeared  to  be  incipient 
bronchitis.   Ve  went  to  William  Palmer  Lucas,  who  was  a  very 
well-known  pediatrician  of  that  era.  He  said  that  I  had  to  be 
taken  out  of  San  Francisco  or  I  would  develop  chronic 
bronchitis.   Peck,  as  I  called  my  father,  had  asthma,  and  so  he 
was  very  sensitive  to  that  prediction  and  very  concerned  about 
it. 


So  we  were  told  by  the  doctor  we  had  to  go  to  Redwood 
City  or  south  of  Redwood  City,  and  you  may  be  too  young  to 
remember,  but  there  used  to  be  a  sign  over  the  highway,  El 
Camino  Real,  in  Redwood  City  saying,  "Climate  best  by 
government  test."   [laughter] 

So  we  went  to  Palo  Alto,  and  I  lived  there,  continued  to 
live  there  with  a  very  brief  absence  during  my  entire  life. 

Hicke:      Did  your  mother  continue  to  work  in  the  City? 

Peckham:    She  phased  out  and  didn't  seek  reappointment.   She  continued  to 
have  the  commission  and  did  some  commuting,  increasingly  more-- 
the  legislation  would  be  changed  increasing  the  number  of 
notaries,  and  the  monopoly  was  less --the  restriction  to  few 
people  no  longer  of  course  continued,  as  it  never  should  have. 
And  ultimately,  it  was  like  any  other  county,  anyone  could  be 
qualified  to  become  a  notary  public. 

I  think,  now  that  you  ask  the  question,  I  think  she 
actually  continued  her  commission,  being  reappointed,  until 
1942  possibly. 

Hicke:      And  your  father  was  still  working  in  the  City,  too? 
Peckham:    Oh,  yes.   He  commuted. 
Hicke:      By  train? 

Peckham:    Yes,  he  commuted  by  train.   He  had  been  a  sole  practitioner;  he 
had  a  couple  of  partners,  one  of  whom  was  my  uncle  in  the 
earlier  days. 

Hicke:      Is  that  I.  M.-- 

Peckham:    Peckham,  yes.   But  my  father  was  essentially  a  sole 

practitioner,  and  he  was  not  a  trial  lawyer.   He  was  a 
commercial  and  probate  lawyer  and  was  never  active  in  politics. 
His  brother,  I.  M. ,  who  had  gone  to  Stanford  [University]  and 
done  very  well,  was  in  McCutchen's  law  firm,  and  then  came  over 
with  my  father,  and  then  ultimately  was  chief  assistant  to  the 
United  States  Attorney,  and  the  United  States  Attorney  here  in 
the  Northern  District  was  very  active  in  politics,  Republican 
politics.   At  one  time  [he]  was  chairman  of  the  Republican 
county  committee  here  in  San  Francisco,  and  enjoyed  it, 
although  I  always  thought  he  would  have  made  a  much  better  law 
professor. 


And  he  did  for  years,  for  many,  many  years,  teach- -with 
several  other  distinguished  practitioners  and  judges --at  the 
old  San  Francisco  Law  School.   It  waa  a  night  law  school.   It 
had  quite  a  distinguished  alumni,  one  of  whom  was  Edmund  G. 
"Pat"  Brown  [Sr.],  later  governor  of  California. 

Another  sibling  of  my  father  was  Gertrude  Peckham,  who 
went  to  Stanford  and  obtained  her  credential  as  a  secondary 
school  teacher,  and  for  over  forty  years  taught  at  Lowell  High 
School  here  in  San  Francisco.  And  over  the  years,  I  had  so 
many  people  ask  me  about  Gertrude  because  they  had  been  her 
pupils . 

Hicke:      You  seem  to  come  from  a  family  where  the  women  were  quite 
active,  which  was  somewhat  unusual  for  that  time. 

Peckham:    Well,  that's  an  interesting  observation.   On  the  Peckham  side, 
that  certainly  was  true.   There  were  some  older  women,  aunts  of 
my  father:   Angle  Peckham,  daughter  of  the  original  Robert  F. 
Peckham,  who  had  come  here  in  1846;  and  Fannie  Peckham  Bronson, 
likewise  a  daughter  of  old  Judge  Peckham.   One  was  the  first 
woman  principal  of  a  school  in  San  Jose,  and  the  other  was  the 
first  woman  principal  of  a  school  in  San  Francisco,  I  have  been 
told.   If  not  the  first,  one  of  the  first.   And  they  were  well 
known. 

There  was  another  very  popular  woman,  a  sibling,  Mary 
Pallott,  who  taught  high  school  over  in  the  East  Bay.   She 
became  kind  of  a  legendary  figure .   So  there  were  school 
teachers  on  that  side  of  the  family  among  the  women. 

My  mother  had  a  great  interest  in  politics,  and  at  some 
point,  I'll  comment  about  her  and  her  influence  on  me. 

Hicke:      In  politics? 

Peckham:    Well,  as  a  person.   I  think  it's  more  appropriate  perhaps  when 
we're  talking  about  my  perception  of  my  role  as  a  judge. 

Hicke:      Let  me  go  back  to- -was  he  the  original  Robert  F.  Peckham,  or 
one  of  the  oldest- - 

Peckham:    You  mean  the  judge? 
Hicke:      Yes.   Tell  me  about  him. 

Peckham:    Well,  he  came  from  Rhode  Island  as  a  young  man,  eighteen  years 
old.   He  signed  on  as  a  ship's  carpenter  and  came  around  the 
Horn  on  that  vessel.   It  came  to  San  Francisco,  and  he  left  the 


ship,  jumped  ship.   The  reason  he  went  to  San  Jose  was  that  he 
didn't  expect  them  to  be  able  to  find  him  there.   [laughs] 

Hicke:      It  was  a  long  way  away  from  anything  else  at  that  time! 

Peckhan:    So  he  then  read  law  in  the  office  of  a  lawyer,  and  as  you  know, 
that  was  the  customary  way  of  getting  a  legal  education.   He 
became  a  lawyer,  and  then  he  became  a  judge  over  in  Santa  Cruz 
County  after  being  a  district  attorney  there.   That's  how  he 
has  the  title  "Judge." 

He  then  didn't  run  again  and  came  to  San  Jose  and 
practiced  law  and  was  also  entrepreneurial.   He  developed  real 
estate;  he  founded  the  old  San  Jose  Woolen  Mills,  which  was  in 
its  day  somewhat  successful.   He  was  active  in  politics;  he  was 
a  supporter  of  Abraham  Lincoln.   That  speech  that  I  have 
hanging  there,  my  father  had  in  his  law  firm,  in  the  reception 
area.   It  must  have  been  an  hour-and-a-half -speech  that  he  gave 
in  San  Jose  advocating  the  reelection  of  Abraham  Lincoln. 

I  think  he  came  and  lived  in  a  hotel  up  here,  it  may  have 
been  the  Palace  Hotel,  and  died  in  the  1890s. 

Hicke:      Was  it  then  somewhere  around  the  time  of  the  Gold  Rush,  was 
he--? 

Peckham:    Well,  yes.   California  of  course  was  not  a  state;  it  was  still 
part  of  Mexico.   It  was  just  at  the  time  of  the  Bear  Flag 
Rebellion,  so  yes,  it  was  just  before  the  Gold  Rush. 

Hicke:      Then  the  next  generation  was  those  two  women? 

Peckham:     There  were  the  two- -there  were  three  women.   There  was  a  man 
named  Ben  Peckham,  who  was  a  merchant,  and  then  there  was  my 
adoptive  father's  father,  James  Albert  Peckham,  who  was  a  SP 
[Southern  Pacific  Railroad]  official.   He  had  a  managerial 
post.   He  wasn't  a  high  corporate  officer,  but  he  was  I  would 
say  middle- -from  what  I  understand- -middle  or  a  little  between 
middle  and  high  corporate  officer.   Then  it  seemed  to  me  there 
was  another  brother  who  worked  for  the  telephone  company.   That 
was  that  generation. 

Then  Ben  Peckham  and  James  Albert  Peckham  married  two 
Irish  women  named  Higgins,  so  that  their  children  would  be 
double  first  cousins.   One  of  the  children  of  the  marriage  of 
Ben  and  Ms.  Higgins  was  Ben  Peckham,  a  lawyer  in  San  Jose.   He 
went  to  Stanford,  and  he  was  assistant  district  attorney  down 
there.  He  was  a  very  colorful  trial  lawyer.   He's  most  noted 
for  his  representation  of  the  Japanese  people  who  inhabited 


Santa  Clara  Valley,  and  particularly  with  reference  to  his 
representation  of  them  when  they  were  removed  and  interned 
during  World  War  II. 

Congressman  Norman  Mineta  often  in  speaking  about  Ben 
Peckham,  has  said  that  he  probably  had  more  real  property  in 
his  name  on  the  rolls  of  Santa  Clara  County  than  anyone  else, 
and  the  reason  was  that  the  Japanese  would  convey  their 
property  to  him  to  hold- -those  who  had  been  born  here  would  do 
so- -for  him  to  hold  when  they  were  gone;  others,  because  they 
couldn't  hold  property.   He  was  scrupulously  honest,  and  so  he 
is  greatly  admired  and  respected  by  the  present  generation, 
whose  parents  went  through  that  ordeal,  and  who  earlier  had  him 
as  a  lawyer.   And  that  includes  people  like  Norm  Mineta  and 
others  that  are  very  prominent  now. 

Hicke:      This  must  be  Ben  Peckham,  Jr.,  then? 

Peckham:    Actually,  there  must  have  been  a  different  middle  name,  because 
there  is  a  Ben  Peckham,  Jr.,  who  just  died--his  son,  who  was 
also  a  lawyer,  became  a  real  estate  investor.   So  that 
technically,  he  probably  wasn't  Jr. 

Hicke :      But  it  was  the  next  generation? 

Peckham:    Yes. 

Hicke:      All  right,  and  then  your  father  would  have  been  his-- 

Peckham:    They  were  double  first  cousins.   Their  fathers  were  brothers 
and  their  mothers  were  sisters. 

Hicke :      So  then  your  father  grew  up  in  Santa  Clara? 

Peckham:    He  grew  up  in  San  Jose,  and  he  went  to  Santa  Clara  University. 
His  mother  wanted  him  to  be  a  priest,  and  he  didn't  want  to  be, 
so  he  went  to  Santa  Clara.   The  other  members  of  the  family, 
except  one  sister,  Mary,  all  went  to  Stanford  over  the  years, 
[laughs]  My  father  wanted  me  to  go  to  Stanford  [laughing].   I 
probably  would  have  gone  no  matter  what  his- -I  mean,  I  was 
interested  in  going  to  Stanford- - 

Hicke:      You  were  perfectly  agreeable? 
Peckham:    Perfectly  agreeable,  that's  right. 

The  one  sister  who  went  on  to  art  school,  she  was 
handicapped,  and  she  became  quite  a  talented  amateur  artist. 
She  lived  with  Gertrude,  her  sister,  who  was  the  school  teacher 
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It  has  taken  four  decades  for  the 
tragic  story  of  Japanese-Ameri 
cans  interned  during  World  War  II 
to  reach  the  floor  of  Congress. 

Yet  even  as  their  suffering  final 
ly  is  being  documented  and  publi 
cized,  one  positive  footnote  to  this 
otherwise  terrible  chapter  of 
American  history  still  is  going  un 
noticed. 

When  most  of  the  120,000  reloca 
tion  camp  victims  returned  to  the 


West  Coast,  they  found  their  homes 
and  farms  and  businesses  de 
stroyed,  vandalized,  re-rented  or 
—  worst  of  all  —  seized  by  oppor 
tunists  who  masqueraded  as 
friends. 

In  San  Jose,  some  of  them  had  a 
much  different  experience.  Many 
of  their  properties  were  protected 
by  a  Caucasian  lawyer  named  J.B. 
Peckham,  a  benevolent  watchdog 
who  had  established  himself  as  an 
ally  of  the  Asian  minorities  years 

See  INTERNMENT,  Page  4A 


before. 

Before  the  war,  at  a  time  when 
many  residents  of  Japanese  de 
scent  were  forbidden  to  own  land 
because  they  could  not  become  cit 
izens,  he  owned  it  for  them,  in 
name  only.  During  the  war,  and 
while  residents  were  forced  to 
evacuate,  he  held  their  homes  and 
businesses  in  his  name,  maintained 
a  daily  watch  over  others  and  ne 
gotiated  subleases  for  still  others. 

"It  was  common  knowledge  at 
the  time,  but  it's  certainly  not  any 
more,"  said  Gary  Okihiro,  an  eth 
nic  studies  professor  at  Santa 
Clara  University  and  co-author  of 
"Japanese  Legacy." 

"Nobody  has  ever  acknowledged 
what  went  on.  Some  of  it  was  done 
through  legal  means,  some  of  it 
was  done  in  other  ways.  But  there 
were  a  lot  of  good  deeds  done  by 
white  men  like  J.B.  Peckham." 

Last  week,  victims  of  the  camps 

—  including  eight  from  San  Jose 

—  went  to  Washington,  D.C.,  to 
lobby  Congress  for  a  bill  that 
would  pay  $20,000  to  each  of  the 
survivors,  an  estimated  60,000. 

It  had  taken  more  than  40  years 
for  Congress  to  examine  the  na 
tion's  past  policies.  It  took  even 
longer  for  the  story  of  Peckham 
and  other  Caucasians  who  be 
friended  Japanese-Americans  to 
surface. 


Least  hostile 

San  Jose  was  considered  one  of 
the  least  hostile  environments  for 
Japanese- Americans  after  the  war. 

In  fact,  more  people  of  Japanese 
descent  settled  here  after  the  war 
(an  estimated  6,000)  than  were 
here  before  (about  3,700),  accord 
ing  to  a  study  published  by  a  city 
commission  in  1985.  Part  of  that 
was  for  economic  reasons;  there 
weren't  as  many  farm  jobs  avail 
able  in  the  Central  Valley. 

The  city's  reputation  was  en 
hanced,  too,  by  a  group  called  the 
Council  for  Civic  Unity  of  San 
Jose,  which  met  camp  returnees  at 
the  railroad  station  with  coffee  and 
sandwiches  and  set  up  hostels  for 
the  homeless  evacuees  in  the  Bud 
dhist  and  Methodist  churches  of 
Japantown. 

At  the  same  time,  there  were 
incidents  of  racial  violence  and  dis 
crimination.  Some  who  had  left 
personal  belongings  behind  re 
turned  to  find  them  sold  or  stolen. 
Land  that  was  subleased  —  with 
the  agreement  it  would  be  given 


•back  when  the  original  tenants  re 
turned  from  internment  camps  — 
was  not  relinquished. 

House  torched 

In  March  1945,  70-year-old  Phil 
Matsumura  was  living  with  his  in- 
laws  on  North  First  Street  along 
side  their  pear  orchard.  While  the 
family  was  sleeping,  somebody  set 
fire  to  the  house.  Then,  as  they  fled 
the  burning  building  and  put  out 
the  fire,  someone  drove  by  and 
fired  gunshots  at  them. 

"There  were  some  isolated  cases 
like  this,"  Matsumura  said.  "But 
somehow  the  climate  here  was  bet 
ter." 

Peckham  was  at  least  partly  re 
sponsible  for  that.  He  took  on  a 
role  as  something  of  a  behind-the- 
scenes  facilitator  in  a  movement 
to  help  the  Japanese-Americans. 

A  descendant  of  one  of  San 
Jose's  founding  families,  Peckham 
died  in  1956  at  the  age  of  76.  He 
was  responsible  for  protecting 
some  of  the  city's  most  visible  and 
prominent  Japanese-American 
holdings.  He  was  caretaker  of  the 
Buddhist  church  and  the  homes  of 
many,  including  Rep.  Norman  Y. 
Mineta's  family  home  on  North 
Fifth  Street.  He  watched  over  Ja 
pantown,  including  the  Dobashi 
market  that  has  operated  on  Jack 
son  Street  for  75  years. 

Vigilance 

In  fact,  there  are  some  who  con 
tend  that  Peckham's  vigilance  is 
responsible  for  Japantown's  very 
survival  during  the  four  years 
when  its  stores  and  homes  were 
boarded  up  and  empty. 

"He  came  by  every  day  to  check 
on  things,"  said  80-year-old  James 
Kazu  Dobashi.  "And  nothing  hap 
pened  to  the  store." 

Almost  to  a  person,  San  Jose 
residents  who  lived  in  the  camps 
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call  up  the  name  of  Peckham  when 
they  talk  of  Caucasian  friends. 

"He  was  very  sympathetic  to  us. 
He  was  liberal-minded  and  wanted 
to  help  minorities,"  said  I.  Kozo 
Ishimatsu,  an  87-year-old  retired 
fanner  and  developer  who  has  qui 
etly  put  together  a  political  net 
work  of  movers  and  shakers  sup 
portive  of  the  Japanese-American 
community.  Peckham  wrote  a  let 
ter  of  recommendation  for  Ishi 
matsu  when  he  relocated  his  fami 
ly  to  Utah  before  those  of  Japanese 
descent  were  forced  to  evacuate. 

"He  was  like  our  patron  saint," 
said  Mineta,  who  was  10  when  he 
was  taken  to  a  camp  with  his  fami 
ly  in  1942.  "He  became  the  target 
of  a  lot  of  hate  mail  . . .  because 
he  was  considered  a  'Jap  lover.'  " 

Monopoly 

"He  took  care  of  quite  a  few 
people.  He  had  a  monopoly  on 
helping  us,"  said  78-year-old  Tokio 
Ishikawa,  a  retired  doctor  who  as  a 
sophomore  in  high  school  had  his 
citizenship  cause  taken  up  by 
Peckham. 

The  attorney  —  whose  nephew 
is  Robert  F.  Peckham,  a  U.S.  Dis 
trict  Court  judge  in  San  Francisco 

—  first  became  linked  to  civil 
rights  causes  after  Chinese-Ameri 
can  residents,  concentrated  in  an 
area  adjacent  to  what's  now  known 
as  Japantown,  were  hauled  into 
court  on  gambling  charges. 

At  first,  he  was  on  the  other  side 

—  he  worked  in  the  district  attor 
ney's  office  and  directed  police 
during  raids  on  Chinese-run  estab 
lishments.  When  he  went  into  pri 
vate  practice,  those  same  business 
operators  turned  to  him  to  defend 
them. 

From  then  on,  he  found  himself 
the  popular  attorney  for  residents 
of  Chinese  and  Japanese  descent, 
taking  on  the  cases  of  farmers 
throughout  the  valley,  a  strawber 
ry  jam  cannery  in  Mountain  View 
and  just  about  anybody  who  need 
ed  legal  help.  Since  there  were  vir 
tually  no  lawyers  of  Asian  descent 
in  San  Jose  at  the  time,  Peckham 
became  the  attorney  of  choice. 

"He  was  in  an  unusual  position 
during  the  war,  because  he  was  the 
only  one  who  had  taken  on  their 
cases,"  said  his  79-year-old  son 
Ben,  a  retired  real  estate  devel 
oper  in  San  Jose. 
.  "He  ended  up  as  caretaker  of  a 
lot  of  their  personal  properties. 
They  didn't  have  anyone  else." 
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Hicke: 

Peckham: 

Hicke: 

Peckham: 

Hicke: 

Peckham: 


Hicke: 


Peckham: 


Hicke: 
Peckham: 


at  Lowell  here  in  San  Francisco.   And  she  had  her  circle  of 
friends  in  art,  and  I  remember  as  a  youngster  going  to  exhibits 
that  she  would  have  with  others. 

There  was  one  other  brother,  Arthur  Peckham,  who  was  a 
brother  of  my  father  and  I.  M.  Peckham,  Arthur  Bixby  Peckham. 
He  became  an  engineer,  geologist,  and  he  worked  a  lifetime  for 
Tidewater  Associated  Oil  Company. 

Your  family  was  very  education-minded. 
They  were,  yes. 

That's  clearly  one  important  influence. 
Very  much  so . 

Are  there  any  stories  or  anecdotes  about  your  parents, 
grandparents,  aunts  and  uncles,  that  you  can  recall? 

Well,  I'll  tell  you  later  when  we  talk  about  where  I  chose  to 
practice  and  all.   I  think  that  some  of  that  comes  in  there. 
And  also  when  I  was  at  school,  there  were  a  couple  of  sort  of 
amusing  things,  at  least  to  me. 

I'm  just  thinking  now  about  things  that  happened  before  you 
were  born. 

Yes.   I  don't  remember  anything  that  I  think  would  be  of  that 
much  interest.   Unfortunately,  as  is  too  often  the  case,  you 
don't  take  notes,  people  don't  keep  a  journal  or  an  account  of 
the  history. 

Not  any  more . 

No.   And  when  you're  young,  you're  not  as  interested,  and  so  it 
begins  to  fade.   I  only  now  have  really  one  person  of  my 
mother's  generation  still  alive,  and  she's  a  first  cousin, 
Gertrude  Haley.   She's  very  bright,  she's  very  alert.   She's  in 
her  late  eighties,  but  you  would  not  know  it  to  meet  her.  Very 
stylish,  and  she's  been  traveling  up  until  very  recently.   But 
she's  still  very  active.   She's  the  widow  of  the  superior  court 
judge  who  was  murdered  in  San  Rafael  in  August,  1970  [Harold 
Haley] .   Remember  that  shootout? 

She  is  the  only  person  from  whom  I  or  my  daughters  could 
get  some  information,  and  we  really  should  do  that.  We  should 
take  a  tape  recorder  and  sit  down  with  her  for  an  afternoon  and 


Hicke : 


Peckham: 


ask  questions.   At  least  it  would  be  some  information, 
my  daughters  would  be  particularly  interested. 


I  know 


Oh,  there's  one  other  thing, 
pretty  well  known. 


It  seems  to  me  I.  M.  Peckham  was 


Yes,  he  was.  Well,  as  I  say,  he  was  a  very  good  lawyer.   He 
was  very  scholarly.   He  was  very  interested  in  politics.   He 
was  not  lucky  in  politics,  in  the  sense  that  he  would  have 
liked  to  have  been  a  judge.   The  opportunity  never  came. 
Actually,  when  he  was  very  young  in  the  twenties,  when  the 
district  court  of  appeal  were  elected  positions,  he  ran.   He 
was  viewed  probably  as  somewhat  of  an  upstart,  but  he  ran,  and 
my  father  campaigned  for  him.   That  was  probably  his  only  major 
political  endeavor.   He  did  very  well.   He  lost,  but  he  did 
very  well. 

Later,  his  relationships  with  the  governors  I  gather  were 
such  that  he  was  not  appointed. 


Hicke:      Was  he  a  Republican? 

Peckham:    Yes,  he  was  a  Republican.   But  the  governors  were  Republicans 
in  those  days,  except  Culbert  Olson,  between  1938  and  '42.   He 
lived  to  be  in  his  seventies.   He  dropped  dead  in  Chico.   His 
son  was  practicing  law  up  there,  and  he  was  up  there  visiting. 
That  was  in  the  early  sixties. 

I  remember  a  letter  he  wrote  me  when  I  was  appointed  to 
the  superior  court.  He  was  elated;  he  wrote  a  congratulatory 
letter.   And  in  that  letter,  he  said,  "That's  the  position  I 
always  wanted."   I  always  remembered  that. 

Hicke:      Another  thing  that  seems  remarkable  is  that  you're  the  second 
Judge  Robert  F.  Peckham. 


Earlv  Education 


Hicke: 


Peckham: 


Well,  let's  go  back  to  your  childhood  and  education, 
about  your  early  schooling. 


Tell  me 


As  I  indicated,  we  moved  to  Palo  Alto,  and  I  was  enrolled  in 
the  Stanford  Elementary  School  on  the  campus.   It  was  a  great 
school.   It  was  small;  it  had  mostly  children  of  professors  and 
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administrators  at  the  university,  and  a  few  youngsters  from 
families  in  town. 

Hicke:      Was  that  a  private  school? 

Peckham:    It  was  a  public  school,  but  it  resembled  a  private  school  in 
many  ways,  a  private  day  school.   I  was  an  only  child,  and  I 
had  three  adults  focusing  on  me:  my  mother,  my  grandmother, 
and  my  father.   I'll  refer  to  my  adoptive  father  as  my  father 
from  now  on.   They  wanted  me  to  do  well  in  school,  and  I  was 
directed  in  that  way.   I  can  remember  having  the  multiplication 
tables  and  division  instilled  in  me  by  my  father. 

Hicke:      He  drilled  you? 

Peckham:    Yes,  drilled  is  correct.   And  likewise,  much  discussion  about 
history  and  geography  and  other  subjects.   I  can  remember  when 
there  was  any  indication  that  there  might  be  just  a  little  need 
to  pull  up  my  socks  in  a  given  course- -well,  this  only  happened 
actually  once  or  twice --they  would  get  a  tutor,  and  the  tutor 
was  a- -I  really  only  remember  this  once,  actually- -the  tutor 
was  a  graduate  student  at  Stanford  who  was  in  education, 
getting  his  masters  and  his  credential. 

So  he  would  come  to  the  house,  and  he  was  athletic.   I 
wanted  to  stay  outside  and  keep  throwing  the  football  back  and 
forth.   He  would  do  that  to  humor  me  in  the  beginning,  but  I 
didn't  want  to  cease  it,  and  he  would  have  to  persuade  me.   He 
was  an  awfully  nice  man.   Then  he  would  tutor  me  in 
mathematics.   It  was  helpful.   That  was  while  I  was  in  grammar 
school . 


Hicke: 


Peckham: 


Hicke: 
Peckham: 


Give  you  a  throw  of  the  football  and  say, 
150?"   [laughter] 


'How  much  is  10  times 


That  would  have  been  a  good  idea;  he  might  have  had  a  more 
attentive  student.   Somewhere  along  the  line,  I  skipped  two 
grades,  and  I  don't  have  a  distinct  recollection  as  to  how  that 
took  place .   There  was  no  ceremony  or  anything  particularly 
memorable  about  it,  but  I  ended  up  entering  high  school  at 
twelve,  the  four-year  high  school,  and  then  graduating  when  I 
was  sixteen. 

Did  you  skip  both  grades  at  once,  or  just  gradually  move  ahead? 

No,  I  think  gradually.  I've  been  curious,  but  I  have  no  way  of 
ever  verifying  this.  I  was  curious  whether  I  skipped  a  year  at 
a  time  or  a  semester  at  a  time,  or  how  that  was  done,  because  I 
never  remember  any  problems.  I  never  remember  having 
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difficulty  because  suddenly  I  was  in  a  more  advanced  class .   So 
that  went  well. 

1  always  liked  school  very  much  and  always  liked  the 
teachers.   I  don't  ever  remember  a  teacher  I  really  didn't 
like.   Some  obviously  were  more  interesting,  more  receptive, 
than  others.  Ve  were  very  fortunate  in  Palo  Alto  to  have  an 
awfully  good  school  system.   The  Stanford  Grammar  School  was 
one  through  six.   I  never  went  to  kindergarten. 

Then  the  seventh  and  eighth  grades  were  down  in  Charming 
School,  which  was  a  big,  old,  wooden- framed  building,  two 
stories,  that  had  been  the  original  high  school  in  Palo  Alto. 
It's  the  site  of  Channing  House,  which  is  a  senior  citizens' 
living  establishment  and  has  been  for  several  years. 

And  then  [I  went]  over  to  Palo  Alto  High  School,  which 
was  a  four-year  institution.   So  I  was  graduated  from  there  in 
1937. 


Outside  Interests 


Hicke:      Well,  let's  back  up  to  elementary  school  and  junior  high. 

While  you  were  still,  say,  under  twelve,  what  were  your  outside 
activities,  outside  of  school,  other  than  tossing  the  football? 

Peckham:    Veil,  at  the  time  I  didn't  realize  it,  what  a  great  area  to  be 
reared  in  as  a  youngster.  Ve  did  a  lot  of  hiking  up  in  the 
hills  behind  Stanford.   There  was  a  man  named  Peter  Coutts  who 
had  come  to  that  area  when  Senator  [Leland]  Stanford  was  alive 
and  had  his  Palo  Alto  farm.   He  was  a  very  romanticized  figure 
in  local  history.  He  apparently  was  on  the  outs  with  the 
political  establishment  of  the  day.   He  was  a  man  of  wealth,  so 
he  came  and  he  bought  a  substantial  amount  of  land,  and  he 
built  interesting  structures --bridges,  towers,  and  caves  into 
Pine  Hill,  which  is  now  the  site  of  a  substantial  amount  of 
faculty  housing. 

So  we  would  explore  those,  and  fantasize  about  them,  as 
youngsters  that  age  will  do.  Many  of  the  roads  that  are  now  in 
existence  had  not  yet  been  cut  through,  and  so  you  were  out 
beyond  civilization,  it  appeared.  You'd  find  some  indicative 
evidence  that  mountain  lions  had  come  down. 

Then  Stanford  owned  the  property  all  around  there,  and 
the  level  land  would  be  used  to  grow  hay.   In  the  spring,  it 
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Hicke: 
Peckham: 

Hicke: 
Peckham: 


would  be  nowed,  It  would  harvested,  it  would  be  put  into  bales, 
Then  the  bales  would  be  piled  up  very  high,  and  we  could  move 
them  around  and  make  castles  and  fortresses  and  all  that  sort 
of  thing.  And  the  oak  trees,  of  course,  lent  themselves  to 
climbing  and  tree  houses.   So  it  was  really  a  great  time. 

I  would  read  about  youngsters  in  other  parts  of  the 
country  and  other  eras  and  think  how  exciting  their  childhoods 
had  been,  out  on  the  frontier  or  in  the  Middle  West  in  the 
farming  area,  and  on  the  Mississippi. 

I  guess  the  grass  always  looks  greener  elsewhere. 

[laughs]   Yes,  indeed.   And  what  we  were  doing,  now  it's 
considered  to  be  a  very  great  opportunity,  as  a  youngster.   So 
we  enjoyed  it  greatly. 

Do  you  remember  your  friends? 

Yes,  people  in  the  neighborhood.   Some  of  them  I  see  at  high 
school  reunions. 


Fantilv  Activities 


Hicke:      What  kind  of  family  activities? 

Peckham:    Well,  my  father's  brothers  and  their  families- -there  would  be 

Sunday  visits  by  Arthur  Peckham  and  his  wife,  Ella,  who's  still 
alive,  almost  100;  I  just  saw  her  Fourth  of  July- -and  their 
children,  who  became  close  to  me.   And  also  I.  M.  Peckham  and 
his  wife,  and  his  son,  young  Jordan.  And  then  of  course 
Gertrude  Peckham  and  Mary  would  come.   When  James  Albert,  my 
father's  father,  was  alive,  he  was  living  with  them,  and  he  had 
been  widowed  for  years,  so  he  came  down.  My  mother  would 
prepare  a  Sunday  dinner.   They  were  not  to  me  as  a  youngster 
very  exciting  occasions. 

But  1  do  remember  very  well  Gertrude  Peckham  took  a  great 
interest  in  my  education,  so  she  would  be  bringing  me  books, 
particularly  history  and  literature,  the  subjects  she  taught, 
and  grammar- -she  taught  exposition  and  English.   I  would  get  a 
pep  talk  about,  "You  need  to  excel,  and  to  study,  to  work." 
That  undoubtedly  was  influential.   I  really  didn't  need  it, 
because  my  mother  and  my  father  and  my  grandmother  [laughing] 
were  very  involved,  I  tell  you. 
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I  suppose  that's  still  very  true,  and  I  know  it  is,  among 
many  families.  Unfortunately,  among  other  families,  one  reason 
the  children  are  neglected  is  that  the  need  to  just  exist,  to 
get  shelter  and  food,  so  preoccupies  them  that  they  don't  have 
time  to  emphasize  these  things.   I  was  most  fortunate. 

But  part  of  this  attitude  that  was  so  prevalent  when  I 
was  growing  up  in  the  twenties,  this  period  about  which  you're 
now  asking,  is  illustrated  by  the  ophthalmologist  I  went  to. 
When  I  was  still  living  in  San  Francisco,  I  was  five  years  old, 
I  sat  in  the  bay  window  and  looked  out  on  the  sidewalk.   1 
didn't  see  any  lines  in  the  street.   You  know  how  the  sidewalk 
has  lines.   So  one  day  when  we  were  down  on  the  street,  I 
suddenly  called  attention  to  these  lines,  and  was  so  surprised 
about  them . 

My  mother  was  amazed  that  1  didn't  see  them  before,  and 
she  said,  "Well,  don't  you  see  them  when  you're  looking  out  the 
window?"  and  I  said,  "Oh,  no,  you  can't  see  them  from  the 
window."   So  I  then  went  to  the  ophthalmologist,  Kaspar 
Fischel,  who  was  a  very  distinguished- - 

Hicke:      Pischel? 

Peckham:    Pischel,  yes.   It's  a  rather  famous  name  here  in  San  Francisco. 
He  was  from  Germany.   He  had  a  German  optometrist  with  him. 
Everything  seemed  to  be  more  leisurely,  and  they  would  spend  a 
lot  of  time  with  you,  testing  your  eyes  and  talking  to  you,  and 
they'd  always  want  to  know  where  you  were  in  school,  and  what 
you  were  doing  in  school. 

As  long  as  1  live  1  will  never  forget  them  [laughs].   I'm 
sitting  in  a  chair,  and  the  two  of  them  are  just  so  earnestly, 
in  the  serious  way  that  Germans  can  have  in  talking  about 
something  of  this  kind,  telling  me  that,  "You've  got  to  study 
hard  in  school.   Remember,  there  is  always  room  at  the  top!" 
[laughter]   I  just  came  in  to  get  my  eyes  examined. 

So  then  his  son,  Dohrmann  Pischel,  just  completed  his 
graduate  work  in  Vienna.1  In  those  days,  that  was  considered 
the  premier  place  to  go  for  residency  in  ophthalmology.   He  was 
very  charming  and  delightful,  and  I  enjoyed  those  visits.   He 
later  became  head  of  ophthalmology  at  Stanford,  and  he  was  a 
very  prominent  doctor  here.   I  continued  going  to  them  until-- 


1See  Dohrmann  Rasper  Pischel,  M.D. :  Ophthalmology  Oral  History  Series, 
"American  Links  with  Germanic  Ophthalmology,  Retinal  Detachment  Surgery, 
San  Francisco,"  Regional  Oral  History  Office,  University  of  California, 
Berkeley  in  cooperation  with  the  Foundation  of  the  American  Academy  of 
Ophthalmology,  1988. 
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oh,  until  I  was  a  young  lawyer,  I  think,  and  then  he  retired 
and  then  I  went  on  down  to  Palo  Alto,  to  the  Palo  Alto  clinic. 

His  name,  as  I  mentioned,  is  Dohrmann  Pischel.  They  were 
intermarried  with  a  family  that  owned  the  majority  of  stock  in 
the  Emporium  at  that  time.   There  was  a  hardware  store  named 
Nathan  Dohrmann,  and  the  Dohrmann  family  was  the  source  of  this 
name.  Well,  that's  Just  a  footnote. 

Hicke:      Well,  that's  very  interesting,  because  you  had  it  from  all 
sides,  didn't  you? 

Peckham:  Yes. 

Hicke:  You  didn't  dare  bring  home  a  B  [grade]  or  less! 

Peckham:  That's  right,  [laughs] 

Hicke:  But  it's  evidence  of  the  climate  you  grew  up  in. 

Peckham:    Yes,  no  question  about  that.   There  wasn't  encouragement  to-- 
and  I'm  not  necessarily  pleased  about  this --there  was  not 
encouragement  to  excel  in  sports,  so  I  didn't  do  anything  of 
that  sort. 

My  father  was  a  trout  fisherman.   We  had  a  very  primitive 
cabin  up  in  the  Feather  River  Canyon.   We  would  go  up  there  in 
the  summers  and  spend  two  months,  my  mother  and  my  grandmother 
and  I,  and  he  would  come  up  on  the  weekends,  and  then  stay  a 
week  or  ten  days  at  some  point  during  that  period.   That  also 
was  a  great  experience.   I  used  to  sometimes  be  a  little  lonely 
just  being  with  the  adults,  though  there  would  be  other 
youngsters  sometimes  in  the  vicinity,  depending  on  who  was  in 
other  camps.   But  fishing  in  the  river  with  him  was  great  fun; 
fishing  off  bridges  was  fun. 

But  there  was  never  encouragement  to  go  out  for  sports . 
I  suppose  if  anything,  it  would  have  been  a  little  alarming  if 
I  had,  because  they  would  think  it  would  detract  from  my 
studies.   Later,  I  can  tell  you  further  examples  of  that 
attitude  on  my  dad's  part. 

Hicke:      Did  you  take  any  major  tripe  or  vacations  that  you  remember? 

Peckham:    Well,  no.   In  those  days,  before  the  war,  people  didn't  travel 
as  they  travel  now,  unless  they  were  rich.   I  remember  the  kids 
in  the  grammar  school,  professors'  children,  their  fathers 
having  the  summer  off.   Professors  weren't  too  busy  in  those 
days  either,  like  now  where  they  might  be  consultants  during 
the  summer  or  have  other  commitments,  get  grants  and  do 
particular  projects.  They  would  take  tours  of  the  national 
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Hicke: 

Peckhaa: 


parks,  and  they  would  go  to  Yellowstone  and-  -oh,  so  many 
others-  -Zion,  Grand  Canyon. 

And  then  of  course  one  of  the  assignments  usually  was  to 
tell  what  you  did  last  summer,  and  people  would  recite  about 
it.  All  I  could  do  was  recite  about  the  Feather  River,  and 
then  we'd  go  to  Yosenite  sometimes.   I  loved  Yoseaite,  because 
I  loved  to  go  with  the  rangers  for  these  walks  ,  and  they  would 
lecture  about  the  formation  of  Yosemite,  the  geological 
foundation,  and  the  trees  and  the  wildlife.   1  enjoyed  that 
tremendously,  that  opportunity. 

There  was  a  classmate  who's  still  alive,  I  see 

occasionally,  Bill  Roth-  -not  to  be  confused  with  William  Matson 
Roth,  another  person  by  the  same  name.   The  Bill  Roth  about 
whom  I  speak  was  the  son  of  Almon  E.  Roth,  who  was  controller 
of  Stanford  University;  there  was  that  position  then.   It  was 
really  the  financial  officer  of  Stanford.   It  was  a  very 
important  position.   The  hierarchy  of  Stanford  was  very  simple 
during  that  period,  and  even  when  I  was  there  in  the  late 
thirties  and  forties. 

His  father,  Almon  Roth,  was  a  lawyer  when  he  became  a 
university  official.   He  married  one  of  the  Hayes  women.   Her 
father  was  the  owner  of  the  San  Jose  Mercury  and  her  uncle  was 
the  owner  of  the  San  Jose  Mercury.   Almon  Roth,  incidentally, 
was  a  classmate  of  I.  M.  Peckham.   He  rose  to  be  president  of 
the  Rotary  International,  and  during  that  year  he  was 
president,  they  took  tours  all  over  the  world,  and  Bill  and  his 
sisters  would  go  with  him  on  many  of  the  trips  —  I'm  sure  not 
all  of  them.   That  was  something  that  was  extraordinarily 
unusual  and  made  a  great  impression  on  the  rest  of  us  in  school 
at  that  time,  going  to  these  exotic  places. 

He  had  a  lot  to  say  in  his  end-of  -summer  report? 

[laughs]  Yes.   I  think  that's  a  fair  observation,  that  middle  - 
class  people-  -professional  people  --unless  they  were  quite 
wealthy,  did  not  take  the  trips.   I  think  we  were  probably 
somewhat  more  restrictive,  in  terms  of  even  the  United  States, 
because  we  didn't  go  far.   Ve  went  over  to  Nevada  and  then  the 
Sierra,  Aptos  down  to  Carmcl. 

I  would  go  down  with  my  father  when  I  was  --it  could  have 
been  when  I  was  in  grammar  school  ,  but  probably  when  I  was  in 
Charming.   He  would  have  business  in  Los  Angeles,  and  I  would 
go  down  on  The  Lark  with  him.   The  Lark  stopped  in  Palo  Alto  in 
those  days  at  night,  and  so  we  would  get  on  The  Lark,  and  the 
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trains  were  great  then.   We  would  eat  breakfast  in  the  diner, 
and  then  would  go  to  a  hotel . 

1  don't  remember  ever  being  a  problem  to  him;  that  is  to 
say,  "Where  do  I  park  this  kid  while  I  do  my  work?"   I  don't 
remember  that.   I  guess  I  maybe  Just  sat  in  the  reception  room, 
and  read  or  something  of  that  sort.   Sometimes  1  guess  he  went 
down  to  have  a  probate  matter  handled,  not  a  contested  matter 
but  something  that  would  require  his  presence  but  wasn't 
extended,  and  I  would  go  and  sit  in  court. 

So  that  was  very  exciting- -the  train  ride,  staying  in  a 
hotel  in  Los  Angeles,  and  seeing  that  city.   But  we  went  over 
to  the  Valley;  I  remember  we  had  clients  in  the  San  Joaquin 
Valley,  and  we'd  go  over  and  spend  time  with  this  family  that 
had  orchards  over  there.  There  are  pictures  of  me  on  tractors 
and  that  sort  of  thing.   That  was  all  of  course  a  completely 
new  experience  to  me. 

Hicke:      How  about  the  desert? 
Peckham:    No. 

Hicke:      You  say  you  didn't  travel  much,  but  you  went  to  the  ocean,  you 
went  to  the  mountains,  you  went  to  the  farm  country,  and  you 
went  to  the  big  city.   Well,  it's  California!   You've  got  all 
those  things  right  here. 

Peckham:    Yes,  that's  true. 

Hicke:      And  I  guess  you'd  still  say  they're  local. 

Peckham:    Yes,  that's  true.   I  never  thought  of  it  that  way. 

Hicke:      Growing  up  in  the  Midwest,  I  had  to  go  clear  across  the  country 
to  see  either  an  ocean  or  practically  that  far  to  see 
mountains . 

Peckham:    That's  true,  isn't  it?  I  never  thought  about  it.   [laughs]   So 
I  wasn't  quite  as  limited  as  I  thought. 


Favorite  Books  and  School  Sublects 


Hicke:      I  have  two  more  questions  here:   What  kind  of  books  did  you 
like  to  read? 


17 


Peckhaa: 


Hlcke : 


Peckham: 


Well,  I  remember  reading  history  books  that  were  written  for 
youngsters,  and  there  was  a  period- -it  would  be  later—Howard 
Pease  had  a  series  of  novels  for  boys  about  the  Vest,  about 
Indians,  about  buffalo  and  all  of  that.   I  remember  reading  all 
of  those.  My  natural  father  had  some  books  that  we  kept,  and 
one  of  them  was  the  messages  and  papers  of  the  presidents,  and 
of  course,  this  only  went  to  probably  1921  or  '22.   I  would 
read  those  when  I  was  fairly  quite  young.   I  would  go  through 
them,  and  found  them  rather  interest ing --the  format  of  them, 
and  the  formality  of  some  of  the  expressions.   I'm  not 
suggesting  that  I  understood  necessarily  all  the  issues  in  any 
sophisticated  way,  but  I  found  that  interesting. 

And  then  I  remember  the  family  had  quite  a  series  on 
World  War  I.   I  used  to  go  over  that  a  great  deal.   I  was 
interested  in  that.   I'm  speaking  of  the  period  of  when  I  was 
quite  young. 


And  what  about  your  favorite  subjects  in  school? 
any  that  you  particularly  liked? 


Did  you  have 


Well,  I  always  liked  English,  the  history,  social  sciences.   I 
was  never  quite  as  excited  about  math.   I  didn't  dislike  it.   ] 
had  two  great  teachers  in  high  school- -I'm  jumping  ahead  a 
little --in  algebra  and  geometry,  and  I  enjoyed  those,  but  I 
didn't  go  on  to  take  calculus  or  more  advanced  math.   So  I 
would  say  that  I  was  interested  in  what  we  call  the  social 
sciences  and  English  and  those  courses  rather  than  math  or  the 
sciences. 

We  had  a  great  course  in  high  school  in  biology  which 
everyone  acknowledged  was  college -level.  And  that  I  enjoyed 
tremendously. 


Father's  Lav  Practice 


Hicke:      Let's  switch  gears  a  little  bit  and  let  me  ask  you,  you've 
alluded  to  your  father's  law  practice  a  little  bit,  but  is 
there  any  particular  thing  that  you  remember  about  the  practice 
of  law  in  general,  or  about  his  practice  that  he  might  have 
told  you? 

Peckham:    Well,  as  I  indicated,  he  was  not  a  trial  lawyer.  He  had 

clients  that  were  in  business,  and  it  was  kind  of  a  variety  of 
clients.   He  represented  the  Gump  family.   There  was  a  Gump 
Real  Estate  Company,  and  they  owned  properties  here  in  San 
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Francisco  that  generated  a  certain  amount  of  legal  business, 
and  then  there  would  be  legal  business  with  respect  to  the 
store.   And  again,  everything  was  very  small  and  less 
complicated.   So  he  would  see  "Old  Man  Gump,"  as  he  called  him 
affectionately,  oh,  about  every  other  day  he'd  pop  in.   He  was 
on  retainer.   He'd  pop  in,  and  he  would  tell  me  about  that. 

H 

Peckham:    In  the  old  days,  Gump's  were  noted,  as  I  believe  they  still 

are,  but  were  noted  as  having  an  unusual  gallery  of  Asian  art, 
and  there  was  a  man  who  was  a  good  friend  of  my  father,  a  man 
named  Newell,  who  was  the  buyer  for  Gump's.   He  would  go  over 
to  Asia,  travel  through  Asia,  buy  these  very  precious  items, 
and  bring  them  back,  and  they  would  have  them.   Incidentally, 
Newell  lived  in  Palo  Alto,  and  his  two  youngsters,  Jessie  and 
George,  were  in  school  with  me  and  were  close  friends  of  mine. 

Hicke:      Was  Newell  his  last  name? 

Peckham:    Yes,  that  was  his  last  name.   I  can't  think  of  the  father's 

first  name,  but  the  son's  name  was  George  and  the  daughter  was 
Jessie . 

The  thing  that  I  remember  was  that  the  motion  picture 
actors  would  come  up  from  Hollywood,  and  there  was  this  special 
room  on  the  third  floor- -the  third  floor  itself,  perhaps- -of 
Gump's  where  all  these  objects  were.   I  suppose  they  were  open 
to  the  public,  but  I'm  not  sure.   It  may  have  been  that  you  had 
to  be  a  serious  customer.  They  would  come,  and  some  of  them 
would  buy  enormous  amounts  of  things.   It  would  be  a  big  day 
and  a  big  celebration  when  they  would  come  and  spend  a  great 
deal  of  money- -thousands  of  dollars- -and  at  that  time, 
something  that  cost  five  thousand  or  ten  thousand  dollars  was  a 
very  big  purchase. 

The  other  things  I  remember  about  my  father's  practice 
were  that  he  seemed  to  represent  an  inordinately  large  number 
of  restaurant  owners,  Greek  restaurant  owners,  Italian 
restaurant- -but  I  remember  Greek  restaurant  owners.   As 
gestures  of  goodwill,  he  would  like  to  go  there.  And  of 
course,  they  were  very  generous:   their  lawyer  was  in  with  his 
son,  and  they  would  make  much  to-do.   We  would  get  a  great 
meal. 

The  other  thing  that's  really  very  humorous:   he 
represented  a  wholesale  meat  company,  and  this  was  the 
Depression.   So  he  would  get  from  them  every  week  a  leg  of 
lamb.   Lamb  was  not  very  desirable  meat  then,  strangely  enough. 
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Hicke : 


Peckham: 


It  didn't  command  as  much  money  at  the  retail  level  as  beef  and 
other  types  of  meat.   So  I  think  they  gave  him- -or  virtually 
gave  him,  at  least- -but  we  had  leg  of  lamb  every  Sunday.   I  got 
very  tired  of  it.   Now  I  love  leg  of  lamb,  and  am  delighted  to 
have  it.   People  don't  serve  it  very  often;  I  suppose  it's 
probably  expensive.  But  we  would  have  leg  of  lamb  every 
Sunday. 

And  the  other  thing,  he  represented  some  bakeries,  and 
they  would  give  him  these  cookies  that  were  seconds- -chipped, 
broken  cookies- -so  I  lived  for  treats  on  broken  cookies, 
damaged  cookies,  that  he  got  for  nothing  from  these  bakeries, 
you  see.   [laughter] 

And  then  the  other  thing  that  I  remember  was  that  he 
would- -he  was  very  good;  he  would  take  me  along  sometimes.   I 
guess  I  was  fairly  well  behaved.   In  those  days,  lawyers 
downtown,  even  those  who  weren't  litigating,  would  take  their 
papers  up  to  the  City  Hall  personally  to  file  them.   I  can 
remember  even  when  I  started  practicing  law  down  in  San  Jose, 
Santa  Clara  County,  that  you  would  go  down  to  San  Jose  to  file 
papers.   Part  of  it  was  that  you  seemed  to  have  a  little  more 
time;  you  didn't  charge  for  your  time  quite  as  you  do  now.  And 
you  wanted  to  find  out  what  was  going  on,  and  you  knew  everyone 
in  the  clerk's  off ice- -he  did.   He  just  loved  to  talk  to  people 
in  the  clerk's  office.   He'd  run  into  other  lawyers  in  the 
corridor.   He'd  introduce  me.   And  everybody  had  a  little  time 
to  stand  and  talk  for  a  while. 

So  those  are  some  of  the  memories  I  have  of  his  practice. 

Did  you  ever  meet  anybody  that  you  recall,  someone  that  stuck 
out  in  your  mind,  somebody  really  famous?  You  had  a  lot  of 
famous  relatives,  actually. 

Well,  I  think  some  of  those  very  old  superior  court  judges, 
most  of  whom  were  gone,  even  when  I  became  a  lawyer.   I  met  a 
few  of  those.   And  then  there  was  a  man  that  was  a  good  friend 
of  his  whom  I  knew,  Francis  B.  Kiesling.   He  was  a  prominent 
lawyer  who  was  also  president  of  an  insurance  company  here.   He 
played  a  very  important  role  as  a  lawyer,  helping  Stanford 
University  during  the  early  period. 

And  then  his  son,  Francis  Kiesling,  later  became  counsel 
to  General  [Lewis  B.]  Hershey  in  the  Selective  Service,  and 
they  were  a  prominent  family.  The  reason  I  remember  him  is  he 
was  instrumental,  I'm  sure,  in  influencing  my  father  in  letting 
me  go  to  the  Yale  Law  School,  because  Francis  Kiesling,  the 
son,  had  gone  to  Yale  [University]  as  an  undergraduate,  and 
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Hicke: 


Peckham: 


then  had  cone  back  and  gone  to  Stanford  Law  School.  Veil,  I 
had  gone  to  Stanford,  and  I  wanted- -they  didn't  want  to 
continue  here  in  California,  so  1  wanted  to  go  to  Yale.   I 
wanted  to  go  East.  We'll  talk  about  this  later,  about  how  I 
decided  on  Yale. 

He  told  him,  "It's  a  good  idea,  Frank--"  as  he  called  him 
"--it's  a  good  idea,  Frank,  to  get  then  out  from  under  their 
mother's  apron  strings,  so  you  should  send  him  off."   [laughs] 
So  1  was  always  grateful  to  Mr.  Kiesling.  And  then  I  later  got 
to  know  him  when  he  was  quite  elderly,  but  he  was  very  alert, 
when  I  returned  to  the  Stanford  Law  School,  because  of  the  war- 
-and  when  I  first  was  practicing. 

Let  me  ask  you,  did  the  move  south  take  care  of  your 
bronchitis? 

Yes,  oh,  yes.   It  did. 


Family  Political  Interetti 


Hicke:      Was  there  much  discussion  of  politics  around  the  dinner  table? 

Peckham:    Oh,  yes.  One  can  romanticize  events  or  associations.  Going 
back  to  the  very  early  period  in  my  life  when  my  mother  was  a 
widow  and  we  lived  in  San  Francisco,  she  was  active  in  politics 
through  people  she  knew.   In  1925 --probably  1925- -there  was  a 
municipal  election,  and  there  was  a  race  where  at  least  five 
members  of  the  board  of  supervisors  were  up  for  election.   In 
those  days,  the  incumbents  were  listed  first,  and  the 
contestants  after. 

They  had  a  "clean-out"  ticket,  and  a  very  good  friend  of 
hers  was  on  that  ticket.   The  slogan  was,  "Skip  the  first 
five."  So  there  was  lots  of  literature  at  the  house:   cards, 
just  like  business  cards,  you  know  those  old  type  of  political 
cards,  and  very  simple  folders  telling  about  the  candidate. 

I  can  remember- -I'm  sure  this  has  been  fortified  by 
having  had  it  repeated  in  the  family- -but  I  am  of  the  view  I  do 
have  a  definite  memory  of  going  around,  putting  these  cards  in 
the  mailboxes  in  apartment  houses,  as  a  little  kid. 

Hicke:      Oh,  distribution. 
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Peckham: 


Hicke: 


Peckham: 


Hicke: 

Peckham: 


Yes.   I  would  be  with  her,  I'm  sure,  and  it  made  quite  an 
impression  on  me.   So  there  was  much  talk  about  that  race,  and 
Mayor  James  Rolph  was  the  mayor  then.   There  would  be  talk 
about  Mayor  Rolph.   So  that's  one  memory  about  politics,  and 
that's  a  young  one. 

I  remember  in  1928  coming  to  Palo  Alto --we'd  been  in  Palo 
Alto  I  guess  about  a  year- -and  we  were  for  [Herbert]  Hoover. 
And  of  course,  Palo  Alto  was  a  very  Republican  community  in 
those  days.   My  father  and  mother  had  some  friends  who  were  in 
the  coffee  business- -it  was  a  family  business:   the  McCarthys. 
They  were  Irish  Catholic.   They  would  come  to  visit  us  quite  a 
bit,  and  their  automobile  was  bedecked  with  "Alfred  E.  Smith 
For  President"  bumper  strips  and  other  cards  they  put  in  the 
windows.  It  was  the  source  of  a  little  embarrassment.   We  were 
concerned  that  our  neighbors  would  wonder  what  kind  of  folks  we 
knew. 

Those  are  some  of  the  things  that  come  to  mind.   But  yes, 
there  was  always  talk.   I  remember  my  father  was  a  very  great 
admirer  of  Herbert  Hoover  and  supported  him.   I  remember 
getting  a  book,  Challenge  of  Liberty  or  Challenge  to  Liberty,  a 
book  Hoover  wrote.   I  still  have  it  somewhere.   He  endorsed  it 
to  my  father.   That  was  very  treasured.   I'm  sure  there  were 
thousands  of  them  around  the  country  [laughs]. 


Well,  was  it  a  big  move  to  go  on  to  high  school? 
with  the  same  people? 


Or  were  you 


Hicke: 


Well,  we  were  with  the  same  people.   It  was  a  transition.   The 
first  year  in  high  school  I  didn't  go  out  for  activities.   I 
was  serious  about  my  studies,  but  I  was  with  a  group  that 
weren't  involved  in  activities. 

You  were  also  very  young. 

Yes,  yes.   I've  read  over  the  years  the  debate  about  whether 
people  ought  to  be  skipped  and  go  to  school  younger.   Ray  Lyman 
Wilbur  believed  in  people  coming  to  college  early  and  was  very 
much  in  favor  of  the  kind  of  experience  I  had.  There  was  a 
period,  as  you  know,  when  it  was  felt  that  it  was  not  in  the 
interest  of  the  youngster,  that  he  had  to  develop  socially  as 
well  as  intellectually,  and  I've  read  about  that.   I've  often 
thought  about  it.   I  was  a  little  shy  and  a  little  awkward, 
particularly  vis-a-vis  girls,  at  dances  and  all  that.   Whether 
it  would  have  made  any  difference  if  I  were  two  years  older,  I 
don ' t  know . 

That's  quite  a  difference. 
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Peckham:    I  suppose  it  is.   Although  there  were  others,  too.   I  wasn't  a 
curiosity;  there  were  others.   I  mean,  we  were  in  the  minority, 
obviously,  but  it  wasn't  that  uncommon,  because  they  were  doing 
that.  That  was  policy,  in  a  sense. 

Hicke:      I  guess  now  they  have  programs  where  they  give  extra  challenges 
to  people  rather  than  moving  them  ahead. 

Peckham:    Yes.   I  Just  read,  however,  within  the  week,  in  the  Nev  York 
Times  or  somewhere,  that  now  there's  again  a  respectable  body 
of  opinion  that  is  saying  that  you  should  let  people  go 
forward,  that  you  shouldn't  just  rely  on  these  challenges  about 
which  you  speak. 


High  School 


Peckham:    But  back  to  this.   Something  dawned  on  me  that  I  was  sort  of-- 
the  old  expression,  "wasting  my  time,"  by  hanging  out  with 
these  people.   Several  of  them  later  went  on  to  Stanford  and 
remained  friends,  but--.   And  so  then  I  began  to  become  much 
more  active  in  high  school  in  extracurricular  things,  as  time 
went  on  there.   In  my  junior  and  senior  year,  I  didn't  leave 
there  until  about  five  o'clock,  or  a  quarter  to  five,  when  I'd 
ride  my  bicycle  home. 

Hicke:      What  things  were  you  doing? 

Peckham:    Veil,  I  was  active  in  the  debate  organization;  in  my  senior 
year  I  was  president  of  that.   Then  I  was  active  on  the 
newspaper,  and  then  I  ran  for  commissioner  of  publications, 
which  was  a  student  body  office.   That  person  was  editor  of  the 
paper.   I  lost.   It  was  a  fairly  close  election,  actually,  and 
I  always  thought  I  would  have  won  if  I  had  been  there  the  week 
of  the  election. 

But  a  tragedy  happened:  my  cousin  on  my  mother's  side 
died  over  in  San  Rafael  in  childbirth,  and  we  all  went  over. 
She  was  a  young,  beautiful  woman,  and  it  was  a  great  tragedy  in 
the  family.   We  went  over  and  stayed  the  week,  and  I  was  taken 
out  of  school.   That  was  the  final  week  of  campaigning, 
[laughs]   I'm  not  sure  that  I  would  have  won,  but  I 
rationalized  it. 

So  then  I  was  made  editor  of  the  yearbook.   A  curiosity 
occurred- -in  retrospect,  it  was  a  curiosity- -occurred  during 
the  period:   1936  of  course  was  a  presidential  election  year, 
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and  the  faaily  was  Republican.   So  I  was  head  of  the  Young 
Republicans  for  [Alfred]  Landon  in  high  school.   We  had  quite  a 
group  in  Palo  Alto;  of  course  as  I  said,  it  was  a  Republican 
community.   Ve  had  all  the  literature  from  the  Republican 
headquarters,  and  I  would  go  down  there  and  get  it  and  read  it 
all.   We  were  excited  about  the  Literary  Digest  poll  that 
showed  Landon  was  going  to  win.   [laughs]   And  then  of  course 
[Franklin  D.]  Roosevelt  was  reelected  by  an  overwhelming 
landslide. 

But  it  was  interesting,  during  that  period  in  high 
school,  I  began  to  have  a  very  general  curiosity  about  issues, 
political  and  socioeconoaic  issues.   I  began  to  be  less 
conservative.  One  of  the  things  that  I  focused  on,  that  I  came 
to  focus  on  in  a  sense  quite  by  accident,  was  the  Spanish  Civil 
War.   The  reason  for  that  was  that  there  were  newsletters  sent 
out  to  the  publications  of  colleges  and  high  schools  by  those 
who  supported  the  Loyalists. 

I  had  been  reading  a  good  deal  about  fascism  in  Italy, 
and  about  Nazis  in  Germany,  and  I  was  early  on  appalled  by  it. 
I  recognized  in  a  youthful  way  that  what  was  happening  in  Spain 
was  more  important  than  just  a  local,  provincial  kind  of  civil 
war,  that  it  had  greater  implications.   And  also  I  began  to 
have  more  empathy  with  people  who  had  suffered  during  the 
Depression,  the  disadvantages  that  people  had. 

So  I  began  to  get  more  liberal.   I  remember  an  old  high 
school  teacher,  who  was  a  lawyer  but  became  a  high  school 
history  teacher,  saying  to  me  that- -he  was  the  debate  coach- - 
saying  to  me  that  young  people  were  getting  more  liberal.  He 
said,  "You're  a  Republican  and  you  supported  Landon,  but  I 
notice  in  what  you're  saying,  what  you're  raising  in  our 
discussions,  that  you  are  changing."   I  guess  that  was  the 
first  time  I  became  aware  of  it. 

When  1  went  to  Stanford  as  a  freshman,  particularly 
studying  Western  Civilization,  that  wonderful  course  they  had 
for  the  whole  year,  I  began  to  realize  where  I  stood 
philosophically.   So  without  any  great  agonizing,  I  became  a 
Democrat.   That  was  not  a  problem,  at  that  point,  to  make  that 
change.  But  back  to  high  school.          . 

So  that's  one  of  the  things  that  I  think  stands  out  in 
that  period. 

Hicke:      Well,  you  mentioned  the  Depression.   What  were  the  evidences  of 
the  Depression  that  you  observed  or  were  hearing  about? 
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Peckham:    Well,  of  course,  we  were  pretty  protected  from  it  in  Palo  Alto. 
Most  people  weren't  prosperous;  some  were.   Some  families  would 
buy  a  new  Ford  every  year,  every  other  year,  a  doctor  or 
something.   Buick,  they  would  normally  buy.   But  that  was  quite 
customarily  done.   I  gathered  that  the  trade-in  was  such  that 
the  money  you  had  to  add  wasn't  that  great,  so  people  could  do 
it.   You  wouldn't  do  that  now. 

So  there  were  people  that  were  living  fairly  easily,  but 
still,  nobody  could  do  really  extravagant  things,  except  the 
very  rich.  Veil,  you  have  to  remember,  I  think  the  most 
expensive  home  in  Palo  Alto  was  only  $25,000,  $30,000.  A 
$9,000  home,  $10,000,  $12,000  home  was  really  a  very,  very  nice 
home  in  the  early  thirties,  and  even  in  the  middle  thirties. 

Hicke:      And  your  father's  practice  was  not  affected? 

Peckham:    Well,  I'm  sure  it  was  to  a  degree.   My  father  was  very  frugal, 
to  a  fault  in  a  sense.   I  don't  know  how  much  of  this  is  really 
worth  talking  about.   But  we  really  lived  on  his  retainers  and 
maybe  occasional  fees  that  he  got.   But  the  major  fees  arising 
from  a  very  substantial  probate  or  some  other  property 
transactions  would  be  immediately  put  into  a  savings  account. 
So  when  Mother  or  I  or  both  of  us  would  say,  "Veil,  you  know, 
our  car's  getting  very  old;  we  should  get  a  new  car,"  he'd  say, 
"Oh,  we  can't  afford  a  new  car."  And  she'd  say,  "But  my  gosh, 
you  just  got  the  so-and-so  fee!"   "Veil,  that's  in  the  bank!" 
[laughter]   As  if  it  was  irrevocable.   Oh,  I  remember  that  so 
vividly.   And  he  would  say  it  in  all  seriousness,  as  if  you 
asked  him  to  violate  something  sacred. 

But  in  the  end,  of  course,  it  was  to  my  mother's  and  my 
advantage,  because  when  he  passed  away,  then  we  were  left 
secure.   So  he  by  nature,  in  the  years  I  knew  him,  was  saving, 
was  very  not  given  to  extravagances,  except  for  education.   And 
my  Aunt  Gertrude,  this  little  old  teacher,  was  very  much  of 
this  persuasion.   She  saved  a  tremendous  amount  of  money  and 
invested  it,  and  left  a  fair- sized  estate,  actually.   But  she 
always  dressed  properly  and  nicely  but  modestly.   She'd  buy  a 
Dodge  automobile;  she  never  got  anything  bigger  than  that,  even 
after  she  was  quite  well-to-do. 

She  had  a  wonderful  expression:   it's  another  one  that  I 
[laughs]  have  not  particularly  adhered  to,  but  she  always  said 
about  money- -that  it  was  just  simply  another  way  of  expressing 
•y  father's  philosophy,  "Vhat  you  want  to  do  whenever  you  get 
hold  of  any  money,  Robert,  is  you  want  to  put  overalls  on  it." 
And  by  that  she  meant  to  put  it  in  the  bank  so  it  would  earn 
interest.   "Put  overalls  on  the  money."   [laughs] 
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Hicke:      Very  good!  Very  picturesque. 

Peckham:    And  I  think  it  probably  reflected  an  attitude  by  many  people  of 
that  era,  you  see. 

Hicke:      And  were  you  always  called  Robert? 

Peckhaa:    No,  never.   [laughs]   She  night  have  called  me  Robert,  but  I 
had  an  old  professor  of  mine  at  Stanford  who  was  alive  at  100, 
I  used  to  always  go  to  his  house.   "Robert?*   "No,  Bob.*  My 
father  was  either  called  Pat  or  Frank,  but  never  Bob  or  Robert. 
Except  by  one  person  who  knew  him  at  Santa  Clara  who  later  was 
United  States  attorney,  and  he  would  always  say  Robert  to  me 
when  he  talked  about  him. 

Hicke :      Do  you  have  any  other  notes  that  we  have  not  touched  on? 

Peckham:    Oh!   [looks  through  notes]  This  would  be  illustrative  of  my 
evolving  philosophy,  my  changing  in  my  attitude  about 
socioeconomic,  political  issues.   1  got  involved  and  became  a 
leader  in  a  movement.   In  those  days,  the  motion  picture 
theaters  charged  ten  cents  for  a  child,  and  that  was  up  to 
twelve  years  old.   Then,  for  high  school  and  college,  it  was 
forty  cents.  These  are  first-run  theaters,  the  Fox  Vest  Coast 
Theaters;  there  were  two  of  them  in  Palo  Alto. 

Some  students  started  to  agitate  for  twenty- five  cents. 
Hicke:      For  the  in-between  fee? 

Peckham:    Yes,  for  the  high  school  and  the  college  students.   I  read 

about  that,  and  this  seemed  to  be  a  great  injustice  [laughs]. 

Hicke:      A  worthy  cause. 

Peckham:    If  ever  I  saw  one.   And  so  I  began  to  agitate  in  the  high 

school  for  this  reduction.   At  first,  it  didn't  create  much  of 
a  reaction.   Some  of  the  things  that  happened  were  these:   I 
had  gone  down  and  looked  up  in  the  library,  in  Standard  & 
Poor's  or  there  was  some  similar  publication,  the  facts  about 
Fox  Vest  Coast  Theater  chain.   From  that  reading,  I  found  that 
they  were  40  percent  owned  by  the  Chase  National  Bank  of  New 
York. 

Veil,  somehow  at  that  time  I  thought  that  was  a  matter  of 
great  moment,  and  underscored  the  exploitation- - 
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Peckham:    --the  exploitation  of  us  students.   So  I  started  to  talk  about 
that.   Some  of  the  more  conservative  students  thought  that  I 
was  sounding  a  little  radical,  but  others  were  very  supportive. 
Then  I  appeared  before  the  PTA  [Parent  Teachers  Association]  of 
the  Palo  Alto  High  School  and  told  them  about  this,  and  they 
passed  a  resolution  supporting  our  efforts.  Then  the  high 
school  editorials --the  high  school  paper  of  course 
editorialized  in  favor  of  it. 

Hicke:      Did  you  write  that? 

Peckhan:    Well,  yes,  I  suppose  I  did.  And  then  is  when  the  theater  got 
into  it.  When  the  PTA  passed  that  resolution  and  parents  were 
seeming  to  take  this  seriously,  then  the  theater  started 
answering  back.   They  had  been  somewhat  doing  that  with  the 
students,  but  this  seemed  to  get  their  attention  more  than 
anything.   And  there  was  a  chap  in  school  who  worked  as  the 
head  usher  at  the  theater,  and  he  became  the  mouthpiece  for  the 
theater.   [laughter]   And  he  would  write  letters  to  the  editor 
of  the  high  school  paper,  answering  these  outrageous  charges 
that  I  was  making.   [laughing] 

So  that  was  one  of  my  great  crusades . 
Hicke:      So  how  did  it  all  turn  out? 

Peckham:    Well,  I  don't  think  we  made  it.   I  don't  think  we  attained  our 
goal.   It  may  later  have  happened,  but  it  didn't  during  that 
period  when  I  was  there. 

Hicke:      I  think  this  is  a  good  place  to  stop  for  the  day. 
Peckham:    That's  fine. 


School 
[Interview  2:  August  19,  1992]  ## 


Hicke:      I'd  like  to  start  this  morning  with  what  you  recalled  as  an 
incident  you  wanted  to  fill  in  from  grammar  school. 

Peckham:    I  don't  believe  I  mentioned  it.   During  two  summers,  my 
grandmother  would  take  me  to  San  Jose  to  the  Horace  Mann 
School,  which  had  a  summer  program  sponsored  by  the  San  Jose 
State  University,  then  and  I  believe  still  called  the  San  Jose 
Normal  School.   I  would  go  to  school  in  the  morning,  and  she 
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Hicke : 

Peckham: 
Hicke : 

Peckham: 
Hicke: 


would  wait,  she  would  shop,  and  then  pick  me  up  at  lunch.   We 
would  then  go  to  O'Brien's  and  have  a  sandwich  and  a  chocolate 
milkshake,  and  then  would  go  to  a  matinee.   I  saw  all  of  the 
movies  that  were  current  at  that  time,  and  I  remember  the  Marx 
Brothers  movies,  and  the  Jack  Oakey  movies. 

They  were  two  delightful  summers.   It  was  I  think  very 
helpful  to  me  to  have  that  additional  exposure  to  more 
education  at  that  age,  and  it  may  have,  and  probably  did, 
contribute  to  my  skipping  a  couple  of  grades. 

Did  you  ever  get  into  any  entertainment  law  where  you  had  to 
know  something  about  these  old  movies? 

[laughs]   No,  actually  not. 

Probably  not  only  the  school  but  also  the  movies  were  a  good 
background . 

I  think  so,  I  really  do. 

Well,  she  was  a  wonderful  person. 
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II   COLLEGE  EDUCATION  AND  LAW  SCHOOL 


Stanford  University 


Hicke:      Okay,  so  let's  then  skip  on  to  where  we  left  off,  which  was 
when  you  were  just  going  to  undergraduate  school. 

Peckham:    Yes.   I  only  applied  to  Stanford  and  was  fortunate  to  be 

admitted.   So  there's  no  question  that  it  was  not  as  difficult 
as  it's  been  in  recent  years.   The  memories  of  the  freshman 
year  were  quite  vivid.   We  had  a  course  then  called  the  History 
of  Western  Civilization,  and  it  went  all  three  quarters  of  the 
freshman  year.   To  me,  it  was  an  extraordinarily  exciting  entry 
into  the  knowledge  of  our  civilization.   I  learned  about  things 
I  had  not  studied  before,  and  more  deeply  became  involved  with 
subjects  that  I  had  had  in  high  school. 

I  think  it  was  an  excellent,  excellent  course.   It 
subsequently  was  discontinued,  and  now  they  have  established 
another  course  that  is  to  fulfil  the  same  objective  but  will 
also  have  perhaps  more  multicultural  aspects.   And  I  think  that 
could  be  done  well  without  sacrificing  the  quality  of  the 
approach  taken  with  the  traditional  History  of  Western 
Civilization. 

Hicke:      Do  you  recall  who  taught  that? 

Peckham:    Well,  there  were  a  series  of  professors.  You  would  meet  in 

Memorial  Auditorium,  and  there  would  be  a  lecture  perhaps  twice 
a  week,  and  then  on  the  other  days,  you  would  have  small 
sessions.  My  instructor  was  Rick  Snyder,  who  was  a  great 
teacher  and  became  a  great  friend.   He's  still  alive,  and  lives 
in  Webster  House  in  Palo  Alto.   He  later  went  on  to  be  dean  of 
admissions,  and  had  various  administrative  roles.   He  was  a 
history  professor  with  a  Ph.D.  in  history.   It  was  a  very  happy 
time. 
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Hlcke:      What  else  did  you  take  then? 

Peckham:    Veil,  you  had  to  take  a  science.   I  had  taken  biology,  an 

excellent  course,  in  high  school.   I  then  thought  I  would  take 
the  general  physical  science  course  for  the  three  quarters  of 
the  freshman  year;  it  was  a  survey  course  including  physics, 
chemistry,  geology,  and  astronomy.   It  was  excellent,  and 
Professor  Konrad  B.  Krauskopf  is  still  with  us,  and  I  see  him 
at  Stanford  from  time  to  time. 

There  were  a  couple  of  things  that  I  should  comment  on, 
because  in  a  sense,  they  did  have  an  effect  on  my  participation 
at  the  university.  My  father  did  not  want  me  to  drive  an 
automobile.   So  I  never  had  a  driver's  license  until  I  returned 
from  Yale  Law  School  at  the  age  of  twenty-one  and  went  down  and 
obtained  my  own  driver's  license.   My  grandmother  had  taught  me 
to  drive  when  I  was  about  twelve  years  old,  so  I  knew  how  to 
drive,  and  occasionally  would  drive.   But  I  didn't  have  a  car. 

He  also  had  strong  feelings  about  fraternities  and 
memberships  in  fraternities.   He  associated  the  fraternities 
with  drinking  and  diversions  that  would  interfere  with  my 
getting  a  good  education.   At  the  time,  these  both  weighed  very 
heavily  on  me.   It  didn't  cause  any  bitterness,  but  I  felt  that 
it  was  unfair,  and  that  it  was  more  limiting  than  in  fact  it 
was.   And  now  in  retrospect,  I  think  [laughs]  it  may  well  have 
been  a  good  thing.   Not  the  automobile  part,  but  living  in  a 
fraternity  house. 

But  it  was  something,  though,  that  I  felt  quite  deeply 
about  during  the  period,  but  it  didn't  affect  my  meeting  the 
people  that  really  were  the  people  that  I  had  things  in  common 
with  and  really  enjoyed  being  around. 

Hicke:      There's  a  certain  amount  of  peer  pressure  that-- 

Peckham:    Yes.   And  I  met  people  in  the  fraternities  and  all,  and  as  the 
years  went  on,  of  course,  during  the  four-year  period,  it  was 
not  any  barrier  to  being  known  and  knowing  people. 

Hicke:      Did  you  live  at  home? 

Peckham:  I  lived  at  home.  I  used  to  walk  over.  Bicycles  weren't  ridden 
in  those  days.  It  was  a  period,  unlike  now,  when  a  bicycle  was 
rarely  seen. 

Hicke:      Now  people  ride  them  to  work. 
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Peckham:    Oh,  indeed.   And  so  I  would  walk  over  and  often  some  professor 
or  someone  would  pick  me  up.   We  lived  near  the  campus,  so  that 
it  was  a  mile,  mile  and  a  half  walk.   Then  I  would  walk  all 
around  the  campus .   I  think  that  walking  was  probably  a  very 
good  thing  for  me;  I  often  thought  that.   If  I  had  driven  over 
for  four  years- -I  was  not  an  athlete;  I  later  played  golf, 
during  that  undergraduate  period,  up  at  the  Stanford  Golf 
Course,  but  I  was  not  a  person  that  would  have  otherwise  gotten 
much  exercise.   That  may  have  been  very  important. 

Hicke:      Yes,  it  was  a  good  offset  to  all  of  the  studying  you  had  to  do, 
probably. 

Peckham:    Yes. 

Hicke:      I  guess  your  father  was  pretty  smart. 

Peckham:    Well,  I  don't  disagree  with  that. 

You  asked  me  a  moment  ago  about  courses  I  took.   I 
explained  that  besides  Western  Civ,  I  took  the  general  science 
course.   My  elective  courses  were  largely  political  science, 
economics,  history,  sociology,  psychology.   And  I  took  English 
courses  that  had  to  do  with  writing.   One  of  the  best  courses  I 
took  was  a  course  Virgil  Whitaker  taught  in  exposition.   It 
taught  us  how  to  think.   As  I  look  back  on  it- -it  was  a 
quarter,  I  believe;  maybe  it  was  two  quarters--!  realize  that 
he  was  very  effective  in  his  instruction.   He  not  only  taught 
us  style  of  writing  but  he  taught  us  how  to  think  in  order  to 
write  clearly.   That  was  one  of  my  memorable  courses. 

I  made  some  great  friends;  there  were  some  great  people 
there  during  my  period.   Many  of  them  of  course  we've  kept  up 
with;  some  are  no  longer  with  us.   But  that  was  certainly  one 
of  the  great  benefits.   I  think  of  the  three  great  benefits  of 
being  at  Stanford  that  period,  one  was  just  the  association 
with  the  people  in  our  class,  who  shared  some  of  the  same 
interests  and  goals  that  we  did. 

I  think  of  someone  like  Bruce  Jessup,  who  was  our  student 
body  president.   He  started  in  political  science,  planning  to 
go  to  law  school,  and  then  when  he  was  in  the  [U.S.]  Naval  Air 
Corps,  he  found  out  that  he  had  diabetes  and  was  washed  out, 
and  came  back  and  became  very  interested  in  medicine.   He  came 
back  to  Stanford  and  took  the  pre-med  prerequisites  in  order  to 
go  into  medical  school,  went  into  medical  school,  became  a 
distinguished  pediatrician  at  the  Palo  Alto  Clinic,  and  was 
with  the  World  Health  Organization,  and  then  came  back  and 
didn't  want  to  go  back  into  the  clinic  but  instead  spent  the 
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rest  of  his  life  with  the  East  Palo  Alto  Medical  Clinic.   He 
was  just  a  great  person,  and  very  outspoken,  very  impatient 
with  injustice. 

Then  Ray  Lyman  Wilbur  was  president  of  Stanford  during 
that  period.   He  was  a  tall,  austere,  Lincolnesque  kind  of  man. 
He  had  been  a  secretary  of  the  Interior  during  Herbert  Hoover's 
administration,  but  he  was  very  encouraging  to  me.   In  those 
days,  you  know,  you  got  to  know  the  president  of  the 
university,  if  you  were  involved  in  any  kind  of  activities 
where  you  would  have  to  obtain  the  consent  of  the 
administration  in  order  to  carry  on  an  activity. 

^ 

I  was  involved  in  an  organization,  the  Stanford  Political 
Union,  that  was  copied  after  the  English  model  and  the  one  that 
was  at  Harvard.  At  those,  controversial  outside  speakers  would 
be  allowed  to  come  and  make  a  talk,  and  then  the  students  would 
debate  the  subject  about  which  the  outside  speaker  talked. 

We  sought  permission  to  have  Harry  Bridges  come  and 
speak,  and  Dr.  Edgar  Gene  Robinson,  who  was  head  of  the  history 
department,  a  distinguished  professor,  was  chairman  of  the 
Public  Events  Committee,  and  he  said  that  it  was  against 
Stanford's  policy,  but  that  I  could  talk  to  the  president  about 
it.   I  remember  talking  to  President  Wilbur,  and  he  felt  the 
policy  was  a  good  one  and  it  should  remain. 

The  basis  for  the  policy  was  that  if  you  had 

controversial  outside  speakers  come  and  talk  on  campus,  their 
remarks  would  generate  publicity,  and  they  would  be  carried 
with  a  dateline  of  Stanford,  and  therefore  Stanford  might  be 
considered  to  have  embraced  these  views.   That  was  the  reason. 
So  we  did  not  succeed  in  changing  that  policy  during  my  period. 
Nonetheless,  we  did  have  a  program  without  any  outside 
controversial  speakers. 

Of  course,  not  too  long  afterwards  that  was  changed.   Now 
everyone  comes  and  speaks  at  Stanford,  like  any  other  college 
or  university. 

You'd  come  into  his  office;  he  had  a  long,  beautiful 
table  that  he  used  as  a  desk.   He'd  sit  there  and  you  would 
express  to  him  why  you  came  to  see  him.   I  had  occasion  to  do 
that  several  times.   He  knew  I  was  of  course  of  a  different 
philosophic  bent,  but  he  was  very  kind  and  encouraging  to  me, 
and  when  I  wanted  to  apply  to  the  Yale  Law  School,  he  wrote  an 
extraordinarily  exaggerated  letter  about  me,  and  for  that  I  was 
very  pleased. 
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But  he  represented  very  much  the  spirit  of  Stanford  in 
those  days.   He  didn't  devote  hinself  to  development.   You 
can't  survive  today  if  you  don't.  And  he  was  oftentimes 
criticized  by  those  who  were  impatient  that  Stanford  was  losing 
out,  that  there  was  considerable  money  in  southern  California 
from  oil  exploration  and  development,  and  that  he  didn't  go 
after,  raise  money,  as  some  other  presidents  had  begun  to  do  at 
that  time.   But  we  always  admired  him  for  that.   Unfortunately, 
you  couldn't  do  that  now. 

Hicke:      Oh,  yes,  you  couldn't  survive  now.   But  he  was  devoted  to 
education  and  those  kinds  of  things? 

Peckham:    Yes,  and  building  the  university,  but  without  great  drives. 
They  had  modest  programs  of  money- raising,  the  Stanford 
Associates  were  formed,  and  there  were  other  fund-raising 
operations,  but  they  were  rather  low-key  compared  to  what  we 
have  today. 

So  he  would  spend  more  time,  for  instance,  interviewing 
professors  or  trying  to  attract  professors? 

Oh,  yes,  I'm  sure  he  did.   Of  course,  I  wasn't  privy  to  that. 
But  kinds  of  more  education- - 

Yes,  yes.   That's  right.   It  wasn't  until  later  under  President 
Tresidder  that  there  was  an  academic  vice  president.   I  believe 
that's  correct;  I'm  going  to  check  that  to  be  certain.   But 
yes,  Dr.  Wilbur  I  think  really  was  the  provost  as  well  as  the 
president. 

Hicke:      And  obviously,  he  spent  time  talking  to  students. 

Peckham:    Oh,  yes,  and  I  was  just  one,  in  one  of  the  activities,  but  not 
major  ones. 

Hicke:      At  some  point,  are  you  going  to  elaborate  on  the  Stanford 
Political  Union? 

Peckham:    Well,  I  think  there's  not  much  more  to  say.   It  was  fun.   We 
met  some  interesting  people. 


Hicke: 

Peckham: 

Hicke: 

Peckham: 
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Democratic  Politics:   The  1938  Camcaiiin 


Peckhaa:    What  I  was  going  to  speak  about  in  the  area  of  political 

involvement  at  that  age  was  how  I  became  active  in  Democratic 
politics.   The  summer  between  the  freshman  and  the  sophomore 
years  I  was  in  Palo  Alto,  and  I  saw  that  a  candidate  for 
lieutenant  governor,  an  assemblyman,  was  speaking  down  at  the 
community  center.   I  went  down  to  hear  him,  and  did  hear  Ellis 
Patterson. 

Then,  when  I  left  the  little  theater  where  it  was  held, 
there  was  a  woman  behind  a  table  with  a  great  deal  of 
literature  on  the  top  of  the  table.   I  stopped  and  was  looking 
at  it  and  was  fairly  interested  in  it,  and  taking  different 
ones.   She  asked  me  if  I  was  interested  in  the  campaign.   It 
was  a  year  of  a  great  deal  of  excitement,  1938.  There  was  a 
very  robust  Democratic  campaign  and  a  coalition  of  many  forces: 
labor,  a  liberal  wing,  a  liberal  component,  some  of  whose 
people  had  been  active  four  years  earlier  in  the  Upton  Sinclair 
campaign,  "End  Poverty  in  California,"  EPIC.   There's  a  book 
that's  just  published  and  being  reviewed  quite  widely  about 
that  campaign. 

Hicke:      The  1934  campaign? 

Peckham:    Yes.   When  Frank  Merriam  defeated  Sinclair.   But  there  were 

uses  of  techniques  that  now  are  commonplace  but  began  in  that 
campaign,  and  there  was  great  fear  of  the  consequences  of  Upton 
Sinclair's  election.   There  were  many  scare  tactics  used.   And 
there  was  no  question  there  was  a  very  deep  division  between 
Frank  Merriam,  who  was  an  lowan,  who  represented  the 
traditional  Republican  of  that  era,  and  Upton  Sinclair,  who  was 
left  of  Franklin  Roosevelt. 

In  fact,  he  had  beaten  George  Creel  in  the  primary,  and 
George  Creel  had  been  an  appointee  of  Uoodrow  Wilson  and  was  an 
old  friend  of  the  President,  and  Roosevelt  never  quite  forgave 
California  in  some  respect,  so  he  carried  it  by  big  margins 
every  time  he  ran.   He  was  not  pleased,  because  in  '34,  Creel 
was  defeated,  and  then  in  1938  in  the  senatorial  primary, 
William  Gibbs  McAdoo,  who  was  the  incumbent  senator,  a 
Democrat,  was  defeated  by  Sheridan  Downey,  who  had  embraced 
"Thirty  Dollars  Every  Thursday,"  or  better  known  as  "Ham  'n 
Eggs." 

Well,  this  was  the  campaign  that  was  just  beginning,  you 
see,  that  summer.   In  those  days,  it's  my  recollection  the 
primary  was  in  August,  and  then  the  final  election  in  November, 
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as  now.   So  Betty  Packard,  who  with  her  husband  owned  a 
drugstore  in  Palo  Alto,  was  a  Democratic  activist,  and  she  was 
sitting  behind  that  table,  and  she  said,  "Well,  would  you  like 
to  be  active?"  and  I  said,  "Ye«."  She  said,  "Well,  do  you  have 
time?"   I  said,  "Oh,  yes,  I'm  on  vacation.   I  have  all  this 
time . " 

She  said,  "Would  you  like  to  come  down  and  help  keep  our 
headquarters  open?"  Well,  I  was  quite  honored.   I  said  yes, 
and  there  was  a  large  headquarters  in  the  Cardinal  Hotel  on 
Hamilton  [Avenue]  in  Palo  Alto,  and  so  I  became  the  manager  of 
the  headquarters .   I  would  open  it  up  and  make  sure  there  were 
volunteers  there.   I  had  a  lot  of  fun,  because  I  met  the 
candidates  who  came  through.   That  was  most  interesting. 

Culbert  Olson  was  the  candidate  for  governor.   He  had 
been  the  state  senator  from  Los  Angeles  County  during  the  time 
when  each  county  had  just  one  senator.   Then  Ellis  Patterson 
was  the  candidate  for  lieutenant  governor.   Sheridan  Downey  was 
the  candidate  for  senate  after  the  primary.   So  it  was  really  a 
vigorous  campaign. 

Hicke:      Mostly  concentrating  on  the  state  election? 

Peckham:     On  state  issues.   Downey  concentrated  on  those  who  wanted  to 
have  more  benefits  for  the  aged,  for  the  elderly.   Dr. 
Townsend's  movement  was  very  strong  during  that  period;  it  was 
to  pay  $200  a  month.   And  then  this  other  movement  that  was 
started  by  some  promoters  here  in  California  was  to  pay  $30 
every  Thursday.   It  was  on  the  ballot.   It  was  a  dilemma  for 
the  Democrats  whether  they  would  endorse  it.   Of  course,  Downey 
did. 

I  remember  there  in  the  headquarters,  a  box  of  literature 
coming  where  Culbert  Olson  endorsed  "Thirty  Dollars  Every 
Thursday,"  "Ham  'n  Eggs."  And  then  there  was  a  telegram 
received  and  telephone  calls  taken  that  stated  not  to 
distribute  that,  to  burn  that  literature.   [laughter] 

Hicke:      Oh,  dear,  he  changed  his  mind! 

Peckham:    Yes,  and  so  he  did  not  endorse  it.   But  it  was  great  fun.   And 
I  met  people  of  course  that  were  active  in  politics  —  Stanford 
professors  that  I  didn't  know  in  other  departments  from  the 
ones  which  I  took  courses,  and  professional  people  and  other 
people  around  active  in  the  politics.   So  my  interest  was 
sustained.   I  continued  to  be  active. 
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Pacific  Coast  School  for  Labor.  1939 


Peckham:    Then  in  the  summer  of  1939,  I  was  asked  if  I  would  be 

interested  in  going  over  to  Berkeley  for  the  summer.   There  was 
a  labor  school  there  that  was  called  the  Pacific  Coast  School 
for  Labor.   It's  not  to  be  confused  with  another  labor  school 
that  I  believe  was  formed  shortly  after  this  one,  and  which 
became  better  known  but  also  was  very  controversial  and  was 
associated  with  more  extreme  leftist  views. 

But  the  one  that  I  went  to  was  at  the  Pacific  Coast 
School  of  Religion,  and  it  was  headed  by  George  Hedley,  who  was 
a  chaplain  at  Mills  College  and  was  also  a  professor  of 
sociology.   There  was  a  Stanford  professor  whom  I  happened  to 
know  quite  well  because  he  lived  near  us,  and  my  father  and  he 
were  friends,  though  they  were  diametrically  different 
politically,  William  Hopkins.   He  taught  there,  and  Arnold 
Purstein  from  the  University  of  California  faculty  taught,  and 
there  was,  I  remember,  an  English  professor  who  came  from 
England  and  talked  about  the  labor  movement  there  and  was  a 
fascinating  professor. 

The  student  body  was  made  up  three  -fourths  of  young  labor 
leaders,  people  who  either  held  full-time  positions  as  business 
agents  or  presidents  of  their  locals  and  continued  to  work. 
They  were  picked  as  people  with  potential.   So  then  they 
thought  it  would  be  good  to  have  a  mix  of  about  a  fourth  of 
college  students.   So  from  California  schools,  they  picked 
people.  There  were  three  or  four  of  us  from  Stanford. 

Hicke:      Were  you  asked  because  of  your  Democratic  party  activities? 

Peckham:    No,  I  don't  think  so.   I  think  probably  Bill  Hopkins  may  have 
put  my  name  in  because  he  knew  I  was  interested. 


Peckham:    Many  of  the  people  on  the  faculty  were  of  a  Democratic 

persuasion,  but  I  didn't  hear  about  it  as  a  Democratic  activity 
or  through  Democratic  sources.   I  don't  remember.   I  suppose  I 
heard  about  it  from  Bill  Hopkins. 

I  remember  there  were  students  from  UCLA  [University  of 
California  at  Los  Angeles],  from  Pomona  [College],  from 
Occidental  [College],  and  certainly  UC  Berkeley.   And  it  was  a 
wonderful  summer.   It  was  great  fun.   It  was  a  very  good 
learning  experience  for  me,  not  just  the  academic  part  of  it, 
but  the  association  with  people  with  whom  I  would  not  have 
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probably  had  those  associations.   And  they  were  delighted  to 
have  college  students  there.   Maybe  we  were  a  little  younger 
than  some,  but  we  were  fairly  close  in  age;  the  people  were  in 
their  late  twenties  or  early  thirties. 

Hicke:      Did  you  live  over  there? 

Peckhaa:    Yes,  we  lived  over  there,  at  the  Pacific  Coast  School  for 
Religion.   It  was  really  great.   It  was  a  couple  of  months. 

Two  people  I  met,  one  of  whom  of  course  became  a  great 
figure  and  a  great  mentor  for  me:  Jack  Shelley  was  a  young 
state  senator.   He  had  just  been  elected  to  the  state  senate  in 
'38.   He  was  a  business  agent  for  the  Bakery  Wagon  Drivers 
[Union].   And  of  course,  he  became  a  congressman  and  mayor  and 
president  of  the  State  Federation  of  Labor. 

The  other  person  to  whom  I  made  reference  just  a  moment 

ago  was  Mathew  Tobriner.   He  was  a  brilliant,  young,  labor 

lawyer  and  he  came  over  and  gave  courses  on  labor  law.   So  he 

and  I  immediately  struck  it  off,  and  that  was  an  association 

that  continued  until  his  death.  I  still  of  course  have  an 

association  with  Mathew,  because  I  was  honored  to  be  asked  to 
be  chairman  of  the  Mathew  Tobriner  Memorial  Lecture  at  Hastings 
College  of  the  Law. 

It's  been  very  successful.   It's  been  successfully 
funded,  I  should  say,  and  therefore,  we've  been  able  to  have 
some  very  excellent  speakers,  [Supreme  Court]  Justices  William 
Brennan  and  Harry  Blackmun,  and  Anthony  Lewis  of  the  New  York 
Times,  and  Lawrence  Tribe  of  Harvard  Law  School,  and  Judge 
Skelley  Wright  of  the  District  of  Columbia  Circuit,  and  many 
others . 


The  1940  Senatorial  Canma Ign 


Peckhaa:    So  that  was  a  very  interesting  summer.   Then,  in  the  summer  of 
1940,  I  was  active  in  the  senatorial  campaign,  John  Anson  Ford, 
who  was  a  Los  Angeles  supervisor  and  well  respected,  ran 
against  Hiram  Johnson,  who  was  still  a  towering  giant  in  the 
state.   In  those  days,  you  remember,  there  was  crossfiling,  and 
so  few  Democrats  survived  their  own  primary,  because  the  strong 
Republicans  would  get  both  nominations.   And  that  was  true  in 
1940,  so  that  was  over  without  any  prolongation. 

Hicke:      No  great  rallies  necessary? 
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Peckham: 


Right. 


Tale  Lav  School 


Peckham:     Then  the  summer  of  1941  was  a  great  joyous  period.   I  was 

graduated;  made  my  family  very  happy  by  being  elected  Phi  Beta 
Kappa,  and  then  I  was  given  a  job  as  a  guide  for  people 
visiting  the  university,  VIPs,  others.   It  was  the  fiftieth 
anniversary  of  Stanford.   And  of  course,  I  was  looking  forward 
to  going  to  Yale  Law  School. 

I  began  to  think  about  what  I  wanted  to  do  after  I 
graduated,  of  course,  fairly  early  on  during  my  undergraduate 
period.   Law  seemed  to  be  the  most  appropriate.   I  looked  upon 
law  as  a  way  to  be  active  in  politics,  to  be  in  public  life,  to 
be  in  government,  and  to  do  public  interest  work,  as  it  would 
now  be  described. 

Then,  toward  I  guess  the  end  of  my  junior  year,  I  said  to 
myself,  "Well,  this  is  an  important  decision.   I  should  think 
about  other  alternatives."  And  besides  law,  there  were  two 
other  alternatives:   one  was  being  a  political  science 
professor- -obtaining  a  Ph.D.  and  teaching  political  science. 
The  third  was  being  a  journalist. 

Now,  as  I  look  back  on  it,  they  certainly  shouldn't  have 
been  in  that  order.   If  I  wasn't  going  to  be  a  lawyer,  I'd  much 
preferred  to  have  been  a  journalist.   But  I'm  glad  I  became 
neither.   I'm  sure  I  would  have  sustained  my  interest  in  the 
profession  of  being  a  political  science  professor,  but  you're  a 
voyeur.   You  would  never  be  an  activist,  you  would  never  be 
involved.   You'd  be  observing  others,  and  you  could  make 
important  contributions  through  research  and  writing,  but  you 
would  never  be  yourself,  executing  those. 

Now,  some  have  run  for  Congress,  some  have  gone  into 
government;  some  have  become  active  in  other  ways- -university 
presidents- -so  that  that  is  a  bit  overstated.   But  if  you 
stayed  as  a  straight- line  professor,  I  feel  that  I  might  not 
have  sustained  my  interest.   I  like  young  people  and  I  like 
teaching,  to  a  degree,  but  I  think  I  was  better  off  to  have 
chosen  as  I  did. 

I  think  journalism  would  have  kept  you  more  in  the  firing 
line,  more  involved,  and  it  could  have  been  very  interesting, 
but  there  again,  in  a  sense  you're  a  voyeur.   You  have 
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Hicke: 
Peckham: 


considerable  influence  through  your  writings,  and  now,  of 
course,  through  commentary  on  television.   But  I  didn't  take 
much  time  weighing  those,  because  the  law  seemed  to  be  the 
course . 

Most  people  think  I  became  a  lawyer  because  my  father  was 
a  lawyer,  and  I  suppose  that  was  a  factor.   However,  the  kind 
of  law  that  I  was  thinking  about  was  not  the  kind  of  law  he 
practiced.   He  was,  as  1  described  earlier,  a  commercial 
lawyer,  not  a  trial  lawyer,  and  he  didn't  like  politics.   He 
thought  his  brother  was  very  foolish.   His  brother  was  a  very 
good  lawyer,  but  he  thought  he  was  very  foolish  engaging  in 
politics. 

So  I  didn't  choose  it  to  follow  in  my  father's  footsteps. 
I  chose  it  because  I  thought  it  was  the  way  I  could  do  what  I 
thought  I  wanted  to  do  with  my  life.   It  turned  out  that  it 
worked  out  that  way. 

So  then  I  thought,  "Well,  you  know,  I  was  born  here  in 
San  Francisco,  lived  in  Palo  Alto  virtually  my  entire  life,"  at 
that  point,  and  I  thought  I  should  go  East  to  law  school.   So  I 
made  an  investigation,  and  it's  interesting  and  can  be  simply 
stated:   the  three  places  people  told  you  to  consider  if  you 
were  going  to  leave  California  and  not  go  to  Stanford  or  Boalt 
Hall  was  to  go  to  Harvard,  Yale,  or  Columbia.   Michigan  was 
just  being  mentioned  because  an  alumnus  who  became  very  wealthy 
on  Wall  Street  left  considerable  money,  and  there  was  a 
beautiful  new  Gothic  law  school  built,  and  also  their  faculty 
was  gaining  note.   So  there  was  some  talk  about  Ann  Arbor,  but 
not  serious.   But  the  three  places  were  Harvard,  Yale,  and 
Columbia. 

Whom  did  you  consult? 

Well,  various  professors  in  political  science.   Charles  Fairman 
was  a  very  distinguished  professor  in  the  political  science 
department.   He  later  went  to  the  Harvard  Law  School,  where  he 
taught  for  many  years,  and  a  very  noted  man.   He  became 
friendly  with  me,  and  I  know  I  talked  with  him  about  it  and 
with  other  lawyers  that  I  knew  had  gone  to  law  school  in  the 
East  or  who  had  come  from  the  East.   Some  of  those  I  had  met  in 
politics. 

And  so  from  these  different  sources,  I  decided  that  I 
wanted  to  go  to  Yale  Law  School.   It  was  very  exciting.   It  was 
small.   It  was  unique.   It  still  has  all  these  qualities,  but 
there  are  an  awful  lot  of  other  places  that  do.   But  it  was 
unique,  so  I  was  very  excited. 
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Also,  it  had  another  great  advantage  to  me:   it  was  a 
little  more  difficult  to  get  in.   But  once  you  got  in,  you 
never  flunked  out,  unless  you  of  course  just  totally- - 

Hicke:      Oh,  really?  That's  fairly  unusual,  isn't  it,  for  law  school? 

Peckham:    Yes,  it  was.   And  at  Harvard,  it  was  very  brutal.   It  wasn't  so 
difficult  to  get  admitted,  but  they  flunked  out  a  third  of  the 
people.   There  was  a  saying  going  around  in  those  days  that  at 
Harvard,  when  they  speak  to  the  freshman  class,  they  say,  "Look 
at  the  man  at  your  right,  look  at  the  man  at  your  left--"  I  use 
the  word  "man"  correctly,  in  those  days  "--and  one  of  them 
won't  be  here  next  year." 

So  at  Yale,  when  they  opened  the  class,  they  would  say, 
"Look  at  the  man  at  your  left,  and  the  one  at  your  right. 
They're  both  Phi  Beta  Kappa." 

Hicke:      Oh,  great!   [laughs] 

Peckham:    So  that  appealed  to  me,  since  I  knew  it  was  going  to  be  a  great 
contrast.   I  had  been  very  close  to  home,  and  went  to  Stanford 
in  my  home  town.   It  was  a  marked  difference  between  Stanford 
and  Yale  in  those  days . 

Hicke:      What  year  was  it  that  you  started  there? 

Peckham:    Well,  '41.   I  was  at  Yale  '41 -'42.   That  was  my  first  year. 

For  instance,  everyone  wore  sport  coats  and  ties. 
Hicke:      At  Yale? 

Peckham:    Yes.   Undergraduates  as  well  as  law  students. 
Hicke:      I  hope  you  knew  that  before  you  went! 

Peckham:  Oh,  yes.  Oh,  yes.  Now  that's  no  longer  true.  They  look  just 
as  the  students  at  Stanford  look.  But  at  that  time,  there  was 
that  very  different  dress. 

Hicke:      Was  that  true  of  most  East  Coast  schools? 

Peckham:    Yes,  it  was,  as  far  as  I  know.   And  then  there  were  some  other 
very  interesting  differences.   At  Yale,  people  tended  to  talk 
more  openly  and  without  embarrassment  about  serious  subjects, 
cultural  subjects,  political  subjects,  international  political 
subjects.   At  Stanford  in  those  prewar  days,  there  was  the 
tendency  not  to  do  that.   If  someone  did  very  well  as  an 
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under graduate --and  everybody  knew,  because  there  was  something 
called  the  Bawl  Out,  which  had  your  grade  average  listed  in  the 
directory  of  students,  so  if  you  had  at  the  end  of  the  freshman 
year- -you  normally  took  forty-five  units,  it  would  show  forty- 
five  plus  forty- five.   That  would  be  a  B.   Forty- five  plus 
sixty  would  be  going  up--B-plus,  sixty-five.  Of  course,  forty- 
five  plus  ninety  would  be  straight  A.  And  forty-five  plus  zero 
would  be  C. 

So  at  a  glance ,  you  could  see  roughly  how  people  were 
doing.   [laughs]   So  if  someone  did  very  well  but  didn't  talk 
about  intellectual  subjects,  he  or  she  was  considered  to  be 
real  regular  people,  to  be  admired.  Now,  I'm  overstating  it  to 
make  a  point,  but  it's  not  too  far  off  the  mark  as  I  remember 
it. 

Hicke:      You  don't  want  to  be  seen  as  being  too  serious  about  studying. 

Peckham:    Yes.   Now,  there  were  those  of  us  who  tended  to  be  perhaps  a 

little  more  oriented  in  that  direction,  and  we  would  find  each 
other  out,  or  when  we  were  with  each  other  we  would  discuss 
things.   But  it  was  quite  different  between  Yale  and  Stanford. 
It  was;  it  truly  was. 

And  then  the  other  thing  that  was  extraordinarily 
interesting  about  the  Yale  Law  School  to  me,  coming  from  here, 
was  what  a  national  law  school  it  was.   You  have  to  remember, 
Stanford  in  those  days  was  a  regional  school.   People  mostly 
came  from  California.   Some  came  from  other  Vestern  states,  a 
few  from  the  East.   But  it  was  largely  a  regional  school. 

One  of  the  most  fascinating  things  was  to  be  in  the 
classes  where  all  of  the  first-year  class  students  were 
Contracts,  the  Contract  lecture  course  by  Arthur  Corbin,  the 
great  contracts  law  professor- -and  I  remember  his  class  so  much 
in  this  regard,  but  it  was  true  in  the  others  too,  obviously. 
There  was  every  kind  of  accent  or  dialect  that  you  could  hear 
in  the  United  States.  There  were  all  the  gradations  of 
Southern  accents,  Texas  drawls,  Louisiana,  Alabama,  Georgia, 
these  extraordinary  Southern  accents,  people  talking  the  way 
[former  U.S.  Attorney  General]  Griffin  Bell  talked. 

And  then  there  would  be  Middle  Vestern  twangs.  And  then 
there  were  so  many  accents  and  dialects  from  the  major  Eastern 
cities  of  that  time.   There  were  the  people  from  Boston,  and 
there  were  the  people  from  Philadelphia,  and  then  the  various 
New  York  accents,  people  who  had  gone  to  CCNY  [City  College  of 
New  York] ,  you  know,  and  like  me  had  never  been  out  of  their 
area;  they  had  never  been  out  of  New  York  City.  Again,  I'm 
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exaggerating,  but  you  understand  what  I 'a  trying  to  say. 
was  fascinating;  it  was  very  fascinating. 


It 


Also,  while  everyone  was  cordial  to  each  other,  and  there 
was  never  anything  mean-spirited,  there  was  some  considerable 
social  drawing  of  the  line.   Those  who  had  gone  to  Ivy  League 
schools  tended  to  congregate  socially  and  be  associated  with 
each  other.  And  those  who  cane  from  the  Middle  Vest  and  the 
people  who  cane  from  New  York,  CCNY,  and  Philadelphia  and  some 
of  those  places,  if  they  hadn't  gone  to  Ivy  League  schools, 
tended  not  to  be  included.   I'm  speaking  now  of  the  social 
level . 

Hicke:      How  about  East  versus  Vest- -geographical  separation? 

Peckham:    Veil,  it  was  pretty  much  East  versus  the  rest  of  the  country, 
in  a  sense.   The  Southerners  seemed  to  have  a  rapport  with  us 
who  came  from  the  Far  Vest- -there  weren't  many  others- -as  with 
the  Middle  Vestern  students.   There  were  not  cliques;  as  I  say, 
there  was  nothing  unpleasant  about  it.   But  it  was  there,  and 
I'll  give  a  very  simple  example:   there  was  only  one  club  at 
Yale.   It  was  called  Corby  Court.   It  was  an  eating  club.   But 
it  had  a  lovely  clubhouse.   They  had  some  interesting  evenings 
where  Professor  Rodell,  who  could  write  great  parodies  of 
songs,  would  come  and  play  the  piano  and  sing  them.   It  was 
interesting. 

Veil,  it  was  Ivy  League.   I  was  asked  to  be  a  member,  and 
I  was  told  the  reason  I  was  asked  was  that,  "You  come  from 
California,  and  you  went  to  Stanford,  so  you  did  the  best  thing 
you  could  under  the  circumstances."   [laughter]   It's 
unbelievable,  because  these  were  very  intelligent  people!   Many 
of  them  now  are  leaders  in  our  country. 

Hicke:      Veil,  it  was  a  different  time,  obviously. 

Peckhaa:    Yes.   But  I  always  think  of  that  with  such  amusement. 

So  the  classes  were  very  exciting;  it  was  a  very  fast 
league.   The  professors  were  just  excellent,  and  Thurman  Arnold 
would  come  up  and  give  a  lecture.   [Supreme  Court  Justice 
William  0.]  Douglas  never  came  during  that  period,  but  Arthur 
Corbin  I  have  mentioned,  Harry  Schulman,  who  was  a  very 
distinguished  professor  of  torts  and  labor  relations,  and 
Fleming  James  was  a  wonderful  civic  procedure  professor.  And 
of  course,  Meyer  McDougall,  who  was  very  avant  in  his  way  of 
teaching  real  property;  instead  of  spending  time  on  the  ancient 
doctrines  from  English  common  law,  you'd  spend  time  on  zoning 
and  planning,  land-use  planning,  and  things  of  that  sort, 
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though  you  had  to  pick  up  the  foundation  in  order  to  pass  bar 
examinations  and  to  understand  other  real  property  doctrines. 
It  was  a  very  exciting  place. 


World  War  II  Years 


Peckham:    But  on  December  7,  all  that  changed  greatly.   I  was  in  the 

library  studying;  it  was  in  the  afternoon,  and  I  remember  very 
vividly  a  Californian  who  had  gone  to  Amherst,  an  undergraduate 
whose  father  was  a  career  naval  officer,  coincidentally,  came 
through  and  said  that  the  Japanese  had  bombed  Pearl  Harbor.   So 
we  all  went  back  to  our  apartments,  our  dorm  rooms,  suites,  and 
listened  to  the  radio. 

Well,  the  only  other  person  from  Stanford  in  our  class 
was  Roy  Vitusik,  and  Roy  was  from  Hawaii.   What  made  it  even 
more  poignant,  dramatic,  was  that  his  father,  who  was  speaker 
of  the  territorial  legislature,  was  flying  his  small  plane  at 
the  time  the  Japanese  came  over,  and  they  shot  at  him  but 
didn't  hit  him,  and  he  survived.  However,  that  was  mentioned 
in  all  the  major  stories  about  the  bombing  of  Pearl  Harbor. 

So  Roy  of  course  was  greatly  agitated,  so  he  left 
immediately.   He  went  down  to  Washington  and  made  himself 
available,  and  he  was  immediately  put  in  uniform  because  he  had 
great  knowledge  of  the  shoreline  of  Hawaii.  He'd  been  an 
Olympic  swimmer,  and  had  been  a  champion  swimmer.   He  was  quite 
famous  as  a  collegiate  swimmer.   So  he  was  gone. 

Then  others  began  to  leave  as  they  volunteered  or  they 
were  called  up.   But  a  sizeable  number  of  us  stayed  through, 
but  it  obviously  changed  the  whole  thing.  We  began  to  lose 
interest  in  our  legal  studies,  in  law  studies. 

So  1  came  back  that  summer,  early  that  summer. 
Hicke:      This  is  '42? 

Peckham:    Yes.   And  my  father  and  I  were  in  disagreement  about  what  I 
should  do.  He  wanted  me  to  go  right  back  to  Yale  for  the 
summer  session- -they  were  going  to  have  a  summer  session- -and  I 
didn't  want  to.   And  then  he  died  in  August.   He  dropped  dead 
of  a  heart  attack  one  morning  getting  up,  getting  dressed. 

So  I  then  decided  that  I  wanted  to  get  into  the  service, 
and  I  tried  every  way  I  could.  These  officer  programs  were 
available  to  people  that  had  graduated  from  college.   But  my 
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Hicke: 
Peckham: 

Hicke: 
Peckham: 


eyes  were  such  that  I  couldn't  qualify.  Well,  I  was  A-F,  but  I 
thought  I  could  get  in  some  branch  like  the  Navy  Air  Corps 
administration  office,  where  you  didn't  fly,  but  you  did  work 
in  support  of  the  air  force. 

And  then  the  one  that  I  really  thought  I  had  a  good 
chance  to  get  into  was  the  Japanese  language  program  of  the 
navy,  because  Commander  Hindmarsh  had  the  authority  to  waive 
physical  disabilities.  And  again,  this  was  an  extraordinary 
qualifying  standard- -you  could  apply  and  get  in  if  you  were  a 
Phi  Beta  Kappa,  not  in  language,  necessarily;  there  was  no 
language  skills  testing.   I  later  found  out  that  I  have  a 
terrible  ear  for  language  [laughs],  but  I  would  have  gotten  in 
except  for  the  fact  that  his  authority  to  waive  could  not  have 
gone  down  far  enough  to  include  me.   My  eyes  were  such  that  it 
was  beyond  his  discretion  to  waive. 

So  that  was  very  disappointing.   I  remember  the  session 
took  place  at  the  St.  Francis  Hotel.   He  had  a  suite,  and  we 
sat  on  the  bed,  actually,  and  discussed  it.   But  he  didn't  go 
to  the  naval  officer  procurement  office  in  the  central  tower. 
He  had  his  own  special  program,  so  that's  why  my  hopes  were 
high  that  I  could  get  it,  but  I  didn't.   I  had  friends  who  went 
in. 

So  I  then  decided  to  work  for  a  war  agency,  and  I  became 
an  administrative  assistant  in  the  regional  attorney's  office 
of  the  OPA,  Office  of  Price  Administration. 

How  did  you  do  that? 

Well,  I  was  aware  of  these  agencies  of  course  being  formed, 
being  put  into  operation,  and  I  presented  myself. 

Knocked  on  the  door? 

Yes.   Ben  Duniway  was  the  regional  attorney;  he  later  became  a 
federal  judge,  and  was  another  great  hero  of  mine.   So  I  worked 
there  for  a  year.   It  was  a  very  interesting  experience.   It 
was  very  exciting;  they  were  an  interesting  group  of  people, 
because  they  came  from  private  sector:  business  executives, 
lawyers  who  had  been  in  private  firms,  and  then  there  were 
professors,  economists,  and  law  professors,  and  then  there  were 
people  from  the  New  Deal  agencies  who  came  over  to  take 
positions  in  the  administration  of  these  war  agencies.   There 
was  the  War  Production  Board,  the  War  Labor  Board,  the  Office 
of  Price  Administration.  And  that  included  rationing  as  well 
as  price  control,  and  as  well  as  rent  control. 


44 


Barbara  Armstrong  was  the  regional  rent  administrator, 
and  she  was  a  very  striking  figure,  and  that  was  of  course  how 
I  met  her  and  got  to  know  her.  And  there  were  other  people 
like  that,  very  interesting  people. 


Stanford  Lav  School 


Peckham:    However,  because  there  were  a  lot  of  people  there,  I  began  to 

realize  that  my  contribution  wasn't  that  great,  and  my  father's 
friends  kept  after  me  to  go  back  to  law  school.   So  I  did  go 
back  to  the  Stanford  Law  School,  and  it  was  a  dreary  two  years. 
But  I  got  through,  and  then  of  course  the  war  ended  just  as  I 
got  through.   But  in  retrospect,  I  think  now  I  wouldn't  have 
done  that.   I  would  have  just  waited  and  gone  back  after  the 
war  was  over. 

But  my  mother  wanted  me  to  go  back,  and  as  I  say, 
different  friends  said,  "You're  crazy,  you  should  go  ahead  and 
get  your  law  degree.   You  may  never  do  it  otherwise."  There 
was  that  fear  people  had,  more  so  in  those  days  than  now.   If 
you  dropped  out  of  school  to  work  or  anything,  it  was 
considered  to  be  a  calamity  by  most  parents  and  others,  because 
"You'll  never  go  back,  people  never  go  back,"  and  what-- 

ff 

Peckham:    Whereas  now,  it's  common,  and  people  do  return.   My  own 

daughter  did  that,  returned  to  school,  and  she  was  the  better 
for  it. 

There  are  some  observations  that  I  could  make  looking 
back  on  law  school.   I  make  these  observations  in  light  of  my 
experiences  in  later  years  and  some  of  my  own  efforts  that  I 
have  been  engaged  in.   First,  I'd  like  to  say  that  in  my  first- 
year  civil  procedure  class,  I  had  the  great  good  fortune  to 
have  Charles  Clark  as  my  professor.   He  had  been  dean  of  the 
Yale  Law  School  and  was  appointed  to  the  United  States  Court  of 
Appeals  for  the  Second  Circuit.   His  chambers  were  in  New 
Haven,  so  he  continued  to  teach  civil  procedure. 

He  had  been  reporter  to  the  Civil  Rules  Committee,  and 
the  Civil  Rules  Committee  in  1938  had  produced  the  modern 
Federal  Rules  of  Civil  Procedure  on  which  they  had  been  working 
of  course  for  a  number  of  years.   He  was  reputed  to  have 
written  the  rules.   And  he  was  so  enthusiastic  about  those 
rules.  He  told  us,  "From  now  on,  you  can  write  your  claim  on  a 
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Peckham: 


Hicke: 
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penny  postcard  and  make  a  couple  of  copies  of  it,  and  file  it 
and  serve  the  copy  on  the  other  side,  and  that  will  be 
sufficient.   No  more  strict  common  law  pleading,  no  more  code 
pleading.  Just  notice  pleading.* 

And  the  other  improvement  about  which  he  was  so 
enthusiastic  was  discovery.  That  is  to  say,  there  will  be  no 
more  trial  by  ambush.  People  will  have  to  disclose  what  their 
evidence  is.  There  will  be  interrogatories  you  can  propound  to 
the  other  side  with  questions,  and  obtain  answers,  relevant 
material  matters.  And  you  can  take  depositions  of  course,  as 
you  probably  could  have  previously.  And  you  can  have 
discovery,  you  can  request  production  of  documents. 

So  1  was  delighted,  because  that's  the  kind  of  world  I 
wanted  to  go  into  and  try  cases  under  such  rules.   No  old,  sly, 
experienced  trial  lawyer  could  lay  in  wait  and  ambush  me . 
Well,  of  course,  the  point  of  this  is  that  he  never --at  least 
he  never  told  us --that  he  foresaw  the  abuses  that  would  come 
from  discovery.  The  damages  of  discovery  are  all  true,  but 
they  have  been  used  by  lawyers  as  tactical  weapons  to  harass 
the  other  side. 

What  do  they  call  it  now,  trial  by--? 

Oh,  trial  by  avalanche,  yes.  And  so  that  particularly  is  an 
important  memory  to  me,  because  of  the  work  I've  been  involved 
in,  and  we'll  talk  about  it  later:   trying  to  improve  this 
litigative  process. 


He 


w 

generated  a  lot  of  energy  in  his  students? 


Yes.   Well,  he  was  highly  respected,  and  he  was  jolly.   He 
could  just  lay  it  out,  and  he  had  worked  so  hard;  he  had 
written  the  leading  treatise  on  code  pleading,  and  he  was  on 
civil  procedure.   So  he  was  one  of  the  great  professors  that  I 
was  exposed  to  during  that  year. 

The  other  thing  that  I  think  about  during  the  Stanford 
period  that  I  had  only  recently  put  into  perspective,  and  that 
didn't  have  anything  to  do  with  the  law  school  itself,  but  it 
happened  while  I  was  at  law  school,  is  this:   in  1945  the 
United  Nations  was  founded  here  in  San  Francisco,  and  I  was 
very  fortunate  to  have  received  an  invitation  to  attend  the 
ceremony,  and  then  to  attend  a  fabulous  reception  that 
President  [Harry  S.]  Truman  gave  at  the  Fairmont  Hotel.   It  was 
in  honor  of  Secretary  of  State  Edward  Stettinius,  whom  he  had 
appointed  and  announced  that  day  as  ambassador  to  the  United 
Nations,  our  first  representative  in  the  United  Nations. 
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There  was  of  course  great  expectations  for  the  United 
Nations,  and  there  was  a  tremendous  gathering.   It  was  a 
tremendous  gathering  of  the  world  leaders  at  that  tine- -not  all 
of  them  were  here,  but  aany  of  them.  And  then  many  of  our 
people,  leaders,  were  here,  from  the  Congress,  from  the  Supreme 
Court,  from  the  Cabinet.  As  I  looked  around  the  room,  it  was 
dazzling  to  a  young  student. 

I  think  of  its  significance  now  in  this  way:   a  law 
student  then  couldn't  realistically  fantasize  that  he  wanted  to 
go  into  international  law.   There  were  a  few  people  that  were-- 
some  in  international  organizations,  some  in  the  State 
Department,  very  few  outside  of  New  York,  possibly  in 
Washington- -involved  in  representing  clients  at  an 
international  level. 

Now,  that  of  course  is  not  at  all  true.   I  just  talked  to 
one  of  my  law  clerks  who  is  in  Paul,  Weiss  [Rifkind,  Wharton  & 
Garrison]  in  the  Washington,  D.C.  office.   She  had  obtained  a 
masters  in  Soviet  Studies  at  Harvard  before  she  went  to 
Stanford  Law  School,  was  with  me  a  year,  and  does  exclusively 
international  law  in  the  Paul,  Weiss  office  in  Washington.   She 
is  involved  with  clients  that  are  entering  into  Joint  ventures 
in  Eastern  European  countries  and  in  the  Commonwealth  of 
Independent  States. 

And  that's  true  of  several  of  my  law  clerks.  And  of 
course,  I  have  in  more  recent  years --and  we'll  talk  about  this 
later- -been  going  to  foreign  countries  with  a  delegation 
working  with  judges,  lawyers,  law  professors,  and  students  in 
those  areas  that  we  visit.   So  that's  a  very  big  change. 

As  far  as  the  other  observation,  of  the  improvement  of 
civil  procedure  and  my  reminiscences  about  Charles  Clark,  I 
title  that  as  "The  more  things  change,  the  more  they  stay  the 
same."  Whereas,  I  characterize  the  opportunities  in 
international  law  compared  to  my  day  as  "It's  a  whole  new  ball 
game." 

There's  another  interesting  aspect  to  that,  too.   You  said  that 
everyone  at  the  U.N.'s  foundation  had  such  high  hopes  for  it. 
Those  probably  were  not  realized  for  a  long,  long  time,  but 
perhaps  are  being  more  realized  today. 

That's  very  well  put,  Carole.   It  was  very  disillusioning  for  a 
number  of  years.   The  U.N.  seemed  to  be  powerless,  it  seemed  to 
be  ignored.  The  superpowers  dealt  with  each  other  and  did  what 
they  wanted.   They  formed  these  regional  groups,  security 
groups,  and  the  United  Nations  seemed  to  suffer  from  atrophy. 
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And  then  rather  suddenly,  in  the  last  few  years,  the 
United  Nations  has  become  effective  and  is  being  used,  and  now 
I  think  [U.S.S.R.  President]  Mikhail  Gorbachev  should  be  given 
credit  for  some  nuch  of  that.  And  I  believe  our  country  has 
also  been  using  the  United  Nations. 

Hicke:      We  seem  to  look  to  the  U.N.  more  and  more  to  solve 

international  problems  that  seem  otherwise  insoluble. 

So  that  was  an  exciting  occasion. 
Peckham:    Yes,  indeed  it  was. 
Hicke:      Are  there  any  particular  people  that  you  remember  seeing? 

Peckham:    Well,  I  remember  seeing  [Supreme  Court  Justice]  Hugo  Black 

there,  and  Senator  Connolly,  and  Congressman  Saul  Bloom.  They 
were  chair  of  Foreign  Relations  Committee  and  the  chair  of  the 
Foreign  Affairs  Committee  of  the  Senate  and  House  respectively. 
There  were  a  good  many  senators  there,  but  I  can't  quite  recall 
who  was  there. 

Hicke:      Well,  it  was  forty- five  years  ago,  for  heaven's  sake.   [laughs] 

Peckham:    Yes.   I  haven't  tried  to  find  any  notes  or  any  reminiscences  I 
may  have  written,  any  diary  I  may  have  written.   I  doubt  I  did, 
but  we  might  have  saved  some  newspapers  because  of  the 
interest,  but  I  haven't  gone  through  those  materials. 

Hicke:      Well,  at  some  point,  if  they  turn  up-- 
Peckham:    Yes. 

Hicke:      Well,  when  you  got  back  to  Stanford,  did  you  then  again  notice 
the  difference  in  intellectual  climate,  so  to  speak? 

Peckham:    Yes.  Well,  as  I  say,  Stanford  was  pretty  barren  of  students. 
There  were  some  army  programs.  There  was  a  language  program; 
some  of  my  friends  actually  were  in  it,  and  that  was  helpful. 
And  then  my  friend  Bruce  Jessup  was  there  doing  his  pre-med,  so 
we  would  get  together,  and  there  were  the  law  students,  of 
course,  there,  that  I  attended  classes  with  and  became  very 
good  friends  with.   But  it  was  not  a  very  exciting  place,  and 
that  was  the  nature  of  things. 

Hicke:      Why  was  it  you  didn't  go  back  to  Yale? 

Peckham:    Well,  I  could  have  certainly.   And  I  thought  about  it.   One 
reason  of  course  was  that  my  father  had  died,  and  Mother  was 
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here,  and  Chen  I  think  the  cost  was  a  factor.  We  could  have 
done  it,  but  I  Just  thought  that  it  might  be  more  prudent  to 
stay.   And  there  again,  the  impression  was  that  people  had 
left,  that  the  professors  were  going  to  Washington  taking 
important  jobs  in  the  administration,  and  so  it  seemed  a  long 
way  to  go  to  have  just  a  handful  of  people. 

Hicke:      Yes,  that's  true. 

Peckham:    And  1  think  that  those  two  factors- -as  I  say,  we  could  have, 
and  she  would  have  been  more  than  glad  to  have  helped 
financially,  but  it  just  didn't  seem  to  be  worth  it. 

Hicke:      That's  quite  understandable.   Let's  see  if  I  have  any  more 

notes  here  that  I  wanted  to  ask  you  about.   You  mentioned  in 
your  speech  Erie  Railroad  v.  Thompkins. 

Peckham:    Oh,  well.   To  any  law  student,  that's  a  landmark.   That  had 
come  down  shortly  before  that,  and  it  changed  diversity 
jurisdiction.   It  had  an  important  impact  on  diversity 
jurisdiction:   that  is  to  say,  it  had  to  do  with  what  law 
applies  in  federal  court  when  a  citizen  of  one  state  sues  a 
citizen  of  another  state  in  federal  court.   Under  the  old  law, 
[Suet  v.  Tyson?],  there  was  a  federal  common  law  that  had 
developed,  and  that  law  would  differ  from  a  state  law.   And 
Erie  Railroad  v.  Thompkins  decided  that  the  law  of  the  state 
should  be  applied  by  the  federal  judge  of  the  state  whose  law 
was  applicable.   Law  professors  in  more  courses  than  just  civil 
procedure  would  be  driving  this  home  in  various  contexts,  and 
it  was  a  very  big  event  on  the  legal  landscape  in  that  day. 

And  the  other  major  interest  had  to  do  with  the 
administrative  process,  of  the  development  of  administrative 
agencies  adjudicating  disputes  and  with  only  judicial  review  of 
the  agencies'  decisions.   It  was  very  controversial.   There 
were  the  business  interests;  conservatives  were  very  opposed  to 
what  they  viewed  as  a  lack  of  due  process,  the  agencies 
discharging  their  regulatory  responsibilities.   The  favorite 
expression  of  that  period  was  that  the  judge  and  jury  and 
prosecutor  were  all  in  one  person,  one  body.   And  there  were 
later  substantial  changes  in  the  late  forties. 

Hicke:      Could  you  just  give  an  example? 

Peckhaa:    Veil,  yes.  What  happened  in  those  days  was  that  there  wasn't  a 
separation  of  the  adjudicative  function,  that  is,  from  the 
prosecutorial  function  within  the  agency.  A  person,  say  the 
head  of  the  division,  having  to  do  with  a  certain  subject, 
having  regulatory  authority  over  a  certain  part  of  an  industry 
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would  investigate  to  see  if  the  company  was  complying  with  the 
statute  and  regulations  under  the  statute ,  and  then  they  would 
decide  to  issue  a  complaint,  and  then  they  would  have  staff 
present  it  to  them,  and  then  the  conpany  would  have  a  lawyer 
defending  them,  and  then  the  saae  person  or  body  would  make  the 
decision.   That's  oversimplified,  but  there  was  a  problem.   Now 
there  are  requirements  that  there  be  certain  separation  of 
function. 

Hicke:      That's  the  change  that  took  place  in  the  late  forties? 

Peckham:    Yes.  And  the  legislative  functions  of  these  agencies  were 

carried  out  where  they  promulgated  rules,  that  they  didn't  give 
notice,  they  didn't  allow  comment,  and  the  Administrative 
Procedures  Act  was  passed  and  it  has  a  process  set  forth  to 
correct  that . 

Hicke:      So  this  was  a  bit  of  a  ferment  in  the  academic  circles? 

Peckham:    Oh,  yes.   And  I  was  of  course  enthusiastic  for  the 

administrative  process.   The  federal  courts  were  perceived  as 
being  instruments  of  conservatism  and  were  defenders  of  private 
property  at  the  expense  of  legislation  controlling  wages  and 
hours  and  such  subjects  as  that.   And  so  it  was  all  part  of  the 
tension  of  that  period. 

Hicke:      What  courses  did  you  take  at  Stanford  that  stand  out  in  your 
mind,  at  the  law  school  there? 

Peckham:    Well,  there  were  several.  There  was  a  very  outstanding 

professor,  George  Osborne,  who  taught  Mortgages  and  Trusts,  and 
Personal  Property.   He  was  dynamic.   He  used  the  Socratic 
methods  very  effectively,  and  he  wasn't  gentle.   You  always 
went  into  his  class  somewhat  on  edge .   But  he  was  never  brutal . 
He  might  be  mildly  sarcastic,  but  he  was  never  like  Bull  Warren 
or  some  of  these  people  that  are  noted  as  sadistic  actors  in 
using  the  Socratic  method. 

But  you  remembered  the  material.   When  I  studied  for  the 
bar,  I  was  really  quite  amazed  at  how  he'd  drilled  those 
principles  into  you  more  than  anybody  else.  He  later  taught 
for  a  number  of  years  at  Hastings  after  compulsory  retirement 
at  Stanford. 

Then  Lowell  Turrentine,  who  just  died  a  few  months  ago  at 
ninety-six- -and  I  did  keep  seeing  him  and  saw  him  just  before 
he  died  in  connection  with  his  ninety-sixth  birthday- -taught 
administrative  law  and  municipal  corporations.   I  enjoyed 
those . 
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Oh,  Saa  Thurman,  who  teaches  at  Hastings  now,  who  was 
only  a  few  years  older  than  we  were,  was  very  good.  He  taught 
u*  Evidence  and  Taxation,  and  most  of  all,  he  gave  a  bar  review 
course  Just  for  the  Stanford  students  that  graduated,  and  we 
all  passed. 

Hicke:      You  all  passed? 

Peckhan:    Yes.   Well,  he  was  very  good.   He  spent  a  lot  of  tine,  and  he 
was  very  conscientious.   He  later  left  Stanford  and  went  to 
Utah.   He  was  Mormon.   And  he  was  dean  of  the  University  of 
Utah  Law  School,  and  then  he  was  president  of  the  Association 
of  American  Law  Schools,  and  he  is  now  as  I  say  at  Hastings.   I 
was  very  pleased  just  the  other  day  to  receive  a  notice  that 
he's  getting  the  1992  Award  of  Merit.  He's  a  Stanford  Law 
graduate.   That  was  the  one  I  was  pleased  to  get  last  year. 

Hicke:      We'll  get  to  that  later.  Well,  you  mentioned  taking  the  bar. 
Was  there  anything  else  about  that,  other  than  the  agony  of  it 
all,  that  we  should  talk  about? 

Peckham:    Well,  1  don't  know- -there's  something  about  it,  but  I  don't 
necessarily  know  that  we  should  talk  about  it.   [laughter] 

We  came  up  to  San  Francisco- -in  those  days,  you  came  to 
the  city,  and  as  people  still  do,  got  a  hotel  room.   I  had  a 
room  in  a  small  hotel  on  Geary  Street,  and  the  streetcars  still 
operated  there.   It  was  very  noisy;  I  couldn't  sleep.   I  was 
nervous. 

Those  of  us  from  Stanford  who  were  taking  it  made  a 
pledge  that  we  would  not  talk  about  it.   We'd  have  dinner  each 
night- -it  was  three  days- -and  we  would  not  talk  about  the  exam. 
So  everybody  agreed  to  that. 

After  the  first  day,  we  got  together,  and  even  before  we 
got  to  the  restaurant,  people  started  talking  about  the 
questions.  And  they  were  all  talking  about  the  taxation 
question.   I  said,  "Taxation  question?  What  taxation 
question?"  And  they  said,  "Well,  the  question  that  was  in  the 
first  session,"  or  the  first  half,  or  however  that  was 
identified. 

1  said,  "My  God!   I  thought  that  was  a  community  property 
question!"  And  everyone  said,  "Oh,  no--"  everybody  else 
understood  it  to  be  a  taxation  question. 

Hicke:      But  I  bet  you  were  right. 
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Peckhan:    No,  I  don't  think  so.   I  just  think  I  did  well  enough  on  all 

the  rest  of  the  questions  to  make  up  for  one  hell  of  a  loss  on 
that  question.   I  would  have  gotten  some  points  for  the 
community  property  discussion,  because  there  probably  were 
community  property  issues ,  but  it  was  truly  a  taxation 
question,  and  so  that  caused  me  to  lose  a  little  balance  going 
into  the  rest  of  it.  But  somehow,  the  good  Lord  and  Sam 
Thurman's  tutoring  carried  me  through. 

Hicke:      And  you  said  it  lasted  three  days.   Is  that  still  the  case? 

Peckhan:    I  think  it's  about  two  and  a  half  now.   It  was  very 

interesting.   There  were  people  that  had  taken  it  so  many 
times,  and  they  had  memorized  Vitkin's  Summary  of  California 
Law.  They  could  just  outline  it,  and  they  continued  to  take 
it,  and  some  eventually  did  pass,  and  some  would  never  pass. 

Hicke:      Probably  some  part  of  that  is  the  art  of  taking  a  test,  that 
anybody  who  fails  it  continually  and  still  knows  the  material 
has  something  else  blocking  his  way. 

Peckham:    Professor  Thurman's  bar  review  course  was  very  good.   It  was 
directed  to  us  who  had  been  to  Stanford  Law  School,  and  he 
would  get  the  prior  questions  from  other  exams,  and  he  would 
write  them,  and  then  he  would  tell  us  whether  we  hit  all  the 
points,  and  he  would  tell  us  how  many  points  you  get  for 
identifying  the  issue,  how  much  for  giving,  "Some  courts  hold 
this  way,  other  courts  hold  that  way,"  and  you  get  a  few  more 
points  if  you  gave  which  was  majority  and  which  was  minority, 
and  you'd  get  many  points  of  course  for  giving  the  rationale 
that  was  accurate  for  the  position.   So  that  helped  us,  and  it 
helped  us  greatly. 

These  courses  now,  as  you  know,  are  extraordinarily 
sophisticated.  They  are  very  expensive.  They  attract 
nationally  noted  professors.   They  are  videotaped,  so  people 
see  these  professors  on  a  big  screen,  or  they  can  take 
videotapes  home  on  their  VCR.  Apparently,  it's  very  big 
business. 

Hicke:      Who  else  took  the  test  with  you? 

Peckham:    Veil,  the  students  at  Stanford  at  that  time,  a  small  group  of 
us,  people  I  knew  well  at  the  time.  There  were  not  very  many 
of  us.   Barbara  Berry,  and  Marjorie  Mai,  and  Sam  Barnes,  Ken 
Johnson,  Bill  Gilbert- -those  are  the  ones  that  come  to  mind. 
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Hicke:      I  also  want  to  bring  up  taxation  one  more  time:   that  was  a 

fairly- -not  new,  maybe  in  the  last  decade,  but  hadn't  that  just 
become  more  important? 

Peckham:    Well,  I  think  with  the  Roosevelt  adainistration,  tax  law  began 
to  be  more  complex.   Nothing  as  it  has  become,  but  it  was 
fairly  sophisticated. 

Hicke:      Did  you  have  a  whole  course  in  it? 

Peckham:    Oh,  yes.   Income  tax  mostly,  but  also  estate  taxes  and  others. 


Judge  Robert  F.  Peckhara  on  the  Santa  Clara  County 
Superior  Court,  1959. 


Judge  Robert  F.  Peckham  with  Congressman  Don  Edwards  at  the  time  of  the  confirmation 
hearings,  Washington,  D.C.,  1966. 


Reception  aboard  the  historic  sailing  vessel  Balclutha,  honoring  Robert  and  Carol 
Peckham  following  their  wedding  in  British  Columbia.   From  left:  Judge  and  Mrs. 
Stanley  Weigel;  Robert  and  Carol  Peckham;  Joe  Houghteling,  the  host.   July  17,  1974, 
San  Francisco. 


Paul  Brest,  Dean  of  Stanford  Law  School,  presents  Judge  Peckham  with  the  eighth 
annual  Alumni  Award  of  Merit,  September  27,  1991. 
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III  EARLY  LEGAL  CAREER 


Private  Practice  in  Palo  Alto  and  Sunnyvale 


Hicke:      Well,  after  you  took  the  bar,  or  maybe  before  you  took  the  bar, 
what  was  the  job  situation  like? 

Peckham:    Well,  I  was  greatly  divided,  I  was  torn,  as  to  what  I  should 
do. 


Peckham:    I  was  active  in  the  community  and  in  politics,  and  I  sensed 

that  there  was  going  to  be  great  growth.  I  remember  Professor 
Thurman  saying  to  me,  "You're  somewhat  known  through  here,  and 
you  should  think  about  practicing  in  Santa  Clara  County." 

But  at  that  time  I  had  the  feeling  that  you  should  go  to 
San  Francisco  if  you  really  wanted  to  be  in  the  big  time.   I 
had  trouble  with  that;  there  was  a  tension  within  me  over  that, 
and  it  never  was  resolved  for  a  number  of  years. 

So  I  decided  to  stay  down  there,  and  I  decided  that 
having  the  interests  I  did,  I  would  not  go  into  what  were  then 
called  big  firms.   I  didn't  want  to  go  that  route,  because  I 
felt  that  you  had  to  be  totally  committed  or  totally-  -well,  let 
me  put  it  a  little  differently.   The  firms  expected  you  to  give 
your  entire  time  to  the  work  of  the  firm,  and  you  would  work 
for  seven  years  in  those  days  before  you  learned  whether  you 
were  going  to  be  a  partner  or  not. 

I  had  concerns  that  I  would  find  myself  at  the  end  of 
seven  years  perhaps  not  having  pleased  someone  who  was 
supervising  me,  and  then  not  becoming  a  partner.   And  there 
were  people  that  I  met  at  the  Stanford  Law  School  at  alumni 
gatherings  that  had  left  large  firms  and  started  their  own 
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firms,  and  I  talked  to  some  of  them, 
me,  that  it  was  a  calculated  risk. 


They  pointed  this  out  to 


Hicke: 

Peckham: 


Unlike  today,  you  didn't- -I  may  be  wrong --but  my 
perception  is  that  you  didn't  have  the  opportunity  to  come  into 
court  and  argue  as  much,  you  weren't  given  as  much 
responsibility,  that  you  tended  to  write  memoranda,  you  tended 
to  be  the  briefcase  carrier,  and  of  course  you  would  get 
excellent  training,  because  you'd  be  doing  this  with  first-rate 
people  as  the  senior  lawyer  to  whom  you  were  assigned. 

Also,  as  you  know  from  what  I've  told  you  earlier,  I  was 
interested  in  politics,  I  was  interested  in  having  identity  of 
my  own  and  being  somewhat  known  in  the  community  and  being  free 
to  go  and  stay  at  a  luncheon  for  an  hour  and  a  half  or  so  and 
not  have  to  be  back  in  forty- five  minutes.   So  for  those 
reasons,  I  didn't  do  it. 

I  was  asked  to  join  a  lawyer,  Perry  Mordike,  who  was 
active  in  the  Republican  party,  but  I  had  gotten  to  know  him 
and  he  was  an  able  lawyer;  he  just  died  about  three  years  ago. 
He  and  Burl  Salsman,  who  at  that  point  was  a  state  senator  from 
Santa  Clara  County,  who  was  a  liberal,  Earl  Warren- type 
Republican,  were  together  and  they  had  space.   It  was  new 
space,  the  first  really  postwar  building  in  Palo  Alto,  a  small 
building  that  had  a  courtyard  that  was  quite  picturesque  for 
that  time,  and  so  I  had  an  arrangement  with  them.   They  had  me 
come  in,  and  I  shared  their  reception  room  and  they  gave  me 
business,  and  I  would  be  able  to  ask  them  and  learn  from  them. 
So  that's  what  I  did. 

Were  you  essentially  practicing  a  private  practice? 

Oh,  private  practice,  yes  indeed.   And  I  did  that  for  two 
years.   Some  interesting  things  happened  during  that  two  years. 

Well,  I  opened  an  office  in  Sunnyvale  in  connection  with 
an  insurance  agent's  office,  and  I'd  go  down  there  between  four 
and  six  o'clock  every  day  and  have  office  hours.   I  was  the 
only  lawyer  in  Sunnyvale  there  every  day,  other  than  Peter 
Bond,  who  was  justice  of  the  peace  and  city  judge.   He  couldn't 
take  any  matters  that  would  be  in  his  court,  so  he  would  refer 
them  all  to  me.   And  that  included  unlawful  detainer  actions. 

You  see,  right  after  the  war,  there  was  a  great  surge  in 
two  types  of  law  business:   one  was  divorce,  because  men  would 
come  back  from  the  service  and  for  one  reason  or  another,  would 
want  a  divorce,  or  the  wife  for  one  reason  or  another  would 
want  a  divorce.   So  there  were  people  that  had  married  in  haste 
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during  the  war  and  found  they  weren't  compatible.   There  were 
of  course  many  reasons.   So  there  was  a  tremendous  number  of 
simple  divorce  cases.   I  got  my  share  of  those. 

Then  the  other  type  of  lav  business  was  unlawful  detainer 
action,  and  by  that  I  mean  problems  with  people  who  were 
renting.  Housing  was  limited;  there  had  been  no  [new]  housing 
except  limited  government  housing,  and  there  was  great  pressure 
for  housing.   So  there  were  two  types  of  clients  that  would 
come  to  me:   one,  a  person  or  a  young  couple  who  had  just 
bought  a  house,  and  the  people  wouldn't  get  out  of  the  house, 
the  people  who  were  renting  it.   So  you  would  bring  an  unlawful 
detainer  action  to  evict  them. 

Hicke:      Evictions? 

Peckham:    Yes,  eviction  cases.   And  the  other  category  of  client  were 
those  who  were  in  the  house  and  the  house  was  sold  and  they 
didn't  have  any  place  to  go;  so  they  would  pay  you  a  fee  and 
amortize  it- -to  them  it  was  like  an  increase  in  rent,  because 
the  fee  would  be  amortized  over  whatever  period  you  could  keep 
them  in  the  house.   And  so  [laughter]  you  would  go  through  all 
of  the  procedures,  so  they  might  last  three  months. 

Hicke:      Dragging  your  feet  as  long  as  possible. 

Peckham:    Yes.   Something  that  I  would  not  condone  today  in  my  role. 

[laughter]   And  you'd  go  down  to  the  title  company- -you  would 
help  people  that  were  buying  property  by  looking  over  the 
papers,  helping  prepare  papers.   There  wasn't  as  much  of  that; 
we  have  never  been  a  state  where  lawyers  play  a  great  role  in 
the  average  residential  property  transaction,  as  in  other 
states  where  they  do  the  title  search,  for  instance.   We  have 
always  had  title  companies  that  act  as  escrow  companies  and 
issue  the  title  insurance  policies. 

Anyway,  you'd  go  to  those  title  insurance  companies. 
There  were  only  two  in  Santa  Clara  County,  in  San  Jose,  Pacific 
Title  and  the  San  Jose  [?]  and  Title  Company,  and  they--you've 
heard  the  expression  "land- off ice  business"?  They  would  have 
three  and  four  and  five  people  waiting  to  get  to  the  counter  to 
discuss  their  particular  transactions.   It  was  an  extraordinary 
period  for  those.   Now  there  are  of  course  numerous  title 
companies,  and  in  Santa  Clara  County,  I  would  guess  ten,  but 
there  may  be  many,  many  more.   But  in  those  days,  when  there 
was  this  great  number  of  transactions  taking  place,  there  were 
the  two  title  companies. 
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And  I  had  other  law  practice,  too:  making  wills  and 
getting  personal  injury  cases  and  filing  then  and  settling 
them,  going  to  court.   I  didn't  do  much  criminal  work,  I  really 
didn't.   I  didn't  even  seek  appointments.   In  those  days,  there 
was  no  Public  Defender.   It  would  have  been  a  good  idea, 
really;  but  I  didn't. 


Chans ins  Directions 


A  Plethora  of  Ot>t>ortunitiei 


Peckham:    When  I  was  trying  to  decide  what  to  do,  just  after  I  was 

graduated  from  the  law  school ,  I  did  come  up  to  see  Frank  J . 
Hennessey,  who  was  the  United  States  Attorney.   He  was  a  good 
friend  of  my  father;  I  may  have  mentioned  that.   They  had  been 
at  Santa  Clara  together.   So  I  went  to  see  him  and  said,  "You 
know,  I'd  be  interested  in  being  an  assistant  United  States 
attorney." 

He  said,  "Well,  Bob,  we  don't  take  anybody  unless  they've 
had  two  years  of  experience."  So  I  said,  "Oh,  well,  I 
understand  that,"  and  we  had  a  nice  chat  and  that  was  it.   I 
put  it  out  of  my  mind. 

There  also  were  two  other  developments  during  this  two- 
year  period,  from  '46  to  '48.  One  was  the  old  Palo  Alto  city 
judge,  John  Springer,  who  was  a  Stanford  Law  graduate  and  who 
actually  had  been  student  body  president  at  Stanford,  but  then 
as  a  lawyer,  had  a  very  modest  career.  He  just  became  city 
judge  and  never  seemed  to  have  any  ambition  or  aspiration  to  do 
more.   But  he  was  well  liked  and  regarded,  and  he  was  there  for 
decades.   So  he  retired. 

So  the  lawyers  in  Palo  Alto,  who  were  very  nice  to  me, 
even  though  most  of  them  were  Republicans,  said,  "You  know,  you 
should  be  the  city  judge,  and  we'll  get  up  a  petition,  and  all 
the  lawyers  will  sign  it  and  take  it  to  the  city  council."  So 
I  was  pleased,  because  you  could  keep  your  private  practice, 
Just  like  Peter  Bond  had  his  practice  in  Sunnyvale,  except  for 
those  matters  in  the  court. 

Hicke:      Weren't  you  pretty  young  to  be  city  judge? 

Peckham:    Well,  they  I  guess  gave  those  positions  to  younger  people. 
They  were  misdemeanors --traffic  court  and  misdemeanor 
Jurisdiction. 
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So  then,  people  with  who«  I  was  friendly  In  Sunnyvale, 
including  the  insurance  broker  whose  office  I  had  rented  space 
in  for  the  Sunnyvale  operation  and  who  was  running  with  a 
ticket  for  city  council,  wanted  to  have  a  total  new  city 
council.   The  city  attorney  was  a  lawyer  froa  San  Jose  who  cane 
up  on  Wednesday  afternoons;  the  city  council  would  meet  on 
Wednesday  night,  or  maybe  it  was  Tuesday,  and  he'd  come  up 
Tuesday  afternoon  and  they'd  meet  Tuesday  night,  and  then  he 
wouldn't  be  there  the  rest  of  the  week.   So  they  wanted  a  new 
city  attorney.   I  was  going  to  be  able  to  have  that,  because 
they  won. 

And  then  earlier,  there  had  been  another  development,  and 
that  is  Leonard  Davillo,  who  was  district  attorney,  phoned  me 
up  one  day  and  had  me  come  down  to  see  him  in  San  Jose ,  and  I 
did.  He  said,  "You've  got  these  little  offices  in  Palo  Alto 
and  Sunnyvale,  and  the  business  up  in  the  city  courts  in  Palo 
Alto  and  Mountain  View  and  Sunnyvale,  and  also  in  the  JP 
[Justice  of  the  Peace]  courts"- -and  actually  in  Sunnyvale  and 
Mountain  View,  the  same  judge  was  both  city  judge  and  JP,  but 
in  Palo  Alto  they  were  two  different  people- -he  said,  "There's 
enough  business  there  now  where  it  would  be  more  efficient  if 
we  had  a  deputy  up  there  who  was  available,  and  I  expect  it 
would  take  about  half  your  time.   So  what  we  will  do  is  give 
you  half  a  salary,  and  pay  for  half  your  overhead,  and  then  you 
can  spend  the  other  part  of  your  time  on  your  own  business." 

Well,  that  sounded  great.   I  was  really  quite 
enthusiastic.   He  was  working  it  out  with  the  board  of 
supervisors  when  he  got  appointed  by  [Governor]  Earl  Warren  to 
the  superior  court.  Leonard  Davillo  had  gone  to  Stanford  Law 
School,  and  he  had  appointed  quite  a  few  people  who  had  gone  to 
Stanford  Law  School.   So  then  Nat  Manard  was  appointed  to 
succeed  him,  and  Nat  Manard  announced  that  there  were  not  going 
to  be  any  branch  offices  up  there ,  and  there  were  enough 
Stanford  people  in  the  office  already,  and  so  he  did  not 
appoint  him.   But  that  was  all  right,  you  know,  but  I  was 
disappointed.   I  was  more  enthusiastic  about  that  in  a  way  than 
I  was  about  these  two  things. 

But  just  as  these  two  things  were  about  to  Jell --that  was 
in  '47  when  Leonard  Davillo  was  doing  that,  and  then  he  was 
appointed  to  the  bench  in  '47- -and  then  as  I  say,  late  '47  or 
early  '48  we  were  discussing  the  Palo  Alto  Judgeship  and  the 
city  attorneyship  in  Sunnyvale.   So  then  I  get  a  call  I  guess 
from  my  uncle.   He  said,  "I  ran  into  Frank  Hennessey,  and  Frank 
said  Jim  Davis  is  leaving  the  U.S.  Attorney's  office,  and  he 
has  a  vacancy."   It  was  the  first  vacancy  since  I'd  talked  to 
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Hicke : 


Peckham: 


him  two  years  earlier.   He  said,  "If  you're  Interested,  you 
should  come  and  see  him." 

Well,  all  this  was  going  on  down  there,  so  1  sort  of 
didn't  know  if  I  wanted  to  do  that  again.   I  mean,  I  had  just 
spent  two  years  kind  of  getting  all  this  developed,  [laughs] 
and  there  were  my  divorces  and  unlawful  detainers,  and  now  I 
was  going  to  be  a  judge  and  a  city  attorney  and  so  forth. 

So  I  didn't  get  in  touch  with  Frank,  which  I  suppose  is 
not  polite  in  retrospect.   About  two  or  three  weeks  later,  my 
uncle  and  his  wife,  Rose,  came  down  to  visit  us  one  Sunday,  and 
he  said,  "Frank  got  hold  of  me  and  said  that  you  haven't  been 
in  touch  with  him.   Are  you  crazy?"   [laughter]   Because  he  had 
been  chief  U.S.  Attorney  here,  and  then  United  States  Attorney 
in  the  latter  part  of  the  Hoover  administration,  and  he  thought 
it  was  the  world's  best  job.   Well,  in  many  ways,  it  is.   It's 
a  great  job. 

So  he  gave  me  such  a  pep  talk  about  it  that  I  then  went 
up  to  see  Frank,  and  he  told  me  about  it,  and  he  showed  me 
around,  introduced  me  to  some  of  the  assistants,  and  I  thought, 
"Well,  maybe  this  is  what  I  should  do,"  because  I  had 
originally  had  that  feeling  that  you  really  should  come  to  San 
Francisco,  and  I  had  never  been  completely  reconciled  with 
staying  down  there,  though  I  was  enjoying  it  tremendously  down 
there.   It  was  really  a  lot  of  fun.   I  was  in  a  service  club, 
the  Lions  [Club] ,  and  then  an  insurance  man,  an  awfully  nice 
man,  Ray  Turner,  who  was  president  of  the  Palo  Alto  Chamber  of 
Commerce  appointed  me  to  something  called  the- -it  was  like  a 
highway  commission,  but  it  wasn't  a  public  body,  but  it  was  to 
advise  the  Chamber,  and  I  was  getting  involved.   I  was  getting 
involved  in  all  these  community  things  and  truly  enjoying  it. 

But  then  I  felt  that  I  would  get  trial  experience,  which 
I  wasn't  going  to  get  necessarily  on  my  own,  although  as  deputy 
D.A.  I  would  have.   But  that  didn't  materialize,  you  see;  I  was 
enthusiastic  about  that  for  the  experience  I  would  get.   But 
that  didn't  materialize. 

So  to  make  a  long  story  short,  I  decided  to  go,  and  I 
thanked  everybody  that  was  helping  me  with  these  other 
positions  and  then  came  up  here  to  be  assistant  United  States 
attorney. 

And  at  this  point  we'd  better  say,  "Listen  in  next  week  and  see 
what  happens ! "   [ laughs ] 

Well,  certainly. 


59 


More  on  the  OPA 


[Interview  3:   September  9,  1992]  f* 


Hicke:      We  just  want  to  start  this  morning  by  filling  in  a  few  things 
which  you  thought  of  since  our  last  session. 

Peckhan:    Yes.   In  talking  about  the  period  that  I  served  in  the  regional 
office  of  the  OPA,  I  believe  I  neglected  to  mention  that  the 
high  point  in  a  sense  was  my  being  sent  over  to  the  state  of 
Nevada  to  help  put  in  gas  rationing.  Nevada  was  even  more  of  a 
state  of  rugged  individualists  at  that  time  than  it  is  today, 
and  gas  rationing  was  not  something  that  the  citizens  took 
kindly  to. 

I  went  to  Reno  first  and  met  with  the  state  director  of 
the  Office  of  Price  Administration.   He  was  a  Reno  automobile 
dealer  who  had  gone  into  the  war  agency,  as  many  business 
persons  did  during  the  war.   I  was  there,  too,  to  help  with 
regulations  and  particularly  with  working  out  forms  for  later 
use  in  assuring  compliance. 

Then  we  would  go  out  each  evening  for  dinner  and  drinks, 
and  I  have  never  experienced  quite  that  much  conviviality  in 
any  work  setting  as  I  did  on  that  occasion  and  later  in  Las 
Vegas . 

It's  my  recollection  that  some  of  the  secretaries  from 
the  local  price  and  rationing  boards  would  come  in  for  the 
meeting,  and  one  of  them  was  a  particularly  interesting  and 
colorful  and  attractive  woman  from  Las  Vegas,  who  was  the 
secretary  of  the  local  board  there. 

After  finishing,  oh,  four  days  to  a  week  in  Reno,  I  went 
down  on  the  bus  to  Las  Vegas.   That  was  most  interesting  to  me; 
I  had  never  gone  through  that  part  of  Nevada,  through  Tonopah 
and  Goldf ield  and  some  of  those  other  small  towns .   And  then 
when  I  arrived  in  Las  Vegas,  the  bus  was  met  by  a  young  man 
with  a  large  limousine,  and  he  said  it  was  at  my  disposal.   I 
asked  him  whose  limousine  it  was,  and  he  said  it  was  the  local 
taxicab  company.   And  of  course,  they  had  an  obvious  interest 
in  gas  rationing.   [laughs] 

So  I  thanked  him  very  much  but  declined  the  kind  offer. 
We  then  worked  with  the  secretary  of  the  local  board.   She  was 
the  OPA  presence  for  that  area. 
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Hicke: 

Peckham: 


The  thing  that  stands  out  in  my  mind  is  that  there  was  a 
group  of  farmers,  farm  families,  about- -oh,  probably  twenty  to 
thirty  families,  and  they  wanted  us  to  come  out  about  forty 
miles,  I  suppose  it  would  have  been,  to  register  them  so  they 
could  get  their  cards.  The  regulations  didn't  provide  for  that 
service.  They  had  to  come  to  the  board. 

So  one  day  during  this  period,  we  got  a  telephone  call, 
and  it  was  from  United  States  Senator  Pat  McCarran,  who  was  a 
very  powerful  United  States  senator;  if  you  remember,  he  was 
chairman  of  the  Judiciary  Committee.   He  said  that  he  had 
understood  that  some  of  his  constituents  wanted  us  to  go  out  to 
register  them,  and  that  we  said  we  couldn't,  and  this  was  very 
distressing  to  him,  and  he  would  hope  very  much  that  we  could 
see  our  way  clear  to  go,  and  that  there  must  be  some  discretion 
under  the  regulation  that  would  permit  us  to  go.   So  I  don't 
remember  the  rationale  by  which  we  changed  our  minds  and  went, 
but  we  did  go  out  there. 

It  impressed  me  that  in  a  small  state,  the  United  States 
senator  would  personally  respond  to  the  concerns  of  a  very 
small  number  of  people.   But  that  was  the  case  of  course  in 
Nevada,  and  he  was  extraordinarily  popular.   Some  folks 
probably  didn't  agree  with  some  of  his  philosophy  or  positions 
on  issues  of  the  day.   He  stayed  in  until  he  died,  1  believe. 
I  may  be  mistaken. 

That  responsiveness  obviously  paid  off  for  him. 
Yes,  it  did. 


State  President  of  Young  Democrats 


Hicke:      Okay.   Which  one  next?  Young  Democrats? 

Peckham:    Veil,  when  we  were  talking  about  the  period  at  the  end  of  law 
school,  1  may  not  have  developed  my  participation  in  politics 
during  that  period.   1  was  state  president  of  the  Young 
Democrats ,  and  that  was  a  very  interesting  experience  for  me . 
It  was  during  1944  to  '45,  and  we  would  coordinate  the  efforts 
to  register  and  obtain  the  votes  of  persons  our  age  in  the 
service,  as  well  as  those  who  were  deferred  for  whatever  reason 
and  working  or  at  school  in  the  area. 

I  met  a  good  many  people  during  that  period  that  I  found 
to  be  extraordinarily  interesting.   I  remember  during  the 
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Hi eke: 
Peckham: 


Hicke: 
Peckham: 


period  of  that  campaign,  In  1944,  Senator  Harry  Truman,  who  was 
the  nominee  for  vice  president,  came  through,  and  there  was  a 
small  reception  at  the  Palace  Hotel.  The  chief  justice  of 
California,  Phil  Gibson,  was  a  Missourian  and  knew  Truman. 
Professor  Thomas  Barkley,  who  was  a  close  friend  and  mentor  of 
mine,  also  was  a  Missourian. 

1  had  the  great  pleasure  of  being  in  this  group  among  the 
three  of  them,  standing  for  quite  some  time  talking,  and  I 
remember  they  talked  about  many  things,  but  the  thing  that 
always  stood  out  in  my  mind  there  is  Senator  Truman's  reference 
to  the  recent  defeat  of  his  colleague  in  the  Senate,  Bennett 
Clark.   Bennett  Clark  had  been  senator  for  a  good  number  of 
years  in  Missouri,  and  his  father  had  been  Champ  Clark,  speaker 
of  the  House.   He  was  defeated  in  the  Democratic  primary  by 
Governor  Lloyd  Crowe  Stark,  who  was  not  a  part  of  the 
Democratic  organization  but  was  an  independent. 

I  can  remember  Senator  Truman  saying  that  he  had  done 
everything  he  possibly  could  for  Bennett.   They  had  been 
rumored  to  not  have  been  always  on  the  best  of  terms,  even 
though  they  were  both  of  the  same  political  party,  but  he  was 
emphasizing  to  these  two  fellow  Missourians  that  he  had  done 
everything  he  possibly  could.   He  said,  "I  got  in  touch  with 
every  postmaster  and  every  Internal  Revenue  [Service]  official 
that  1  appointed  during  that  period,  and  told  them  that  they've 
got  to  do  everything  they  can  for  Bennett."   [laughs]   And  that 
always  stood  out. 

I  must  say  that  at  that  time,  I  don't  believe  that  1 
would  have  thought  that  he  would  have  emerged  to  be  the 
president  of  such  stature  as  he  now  is  regarded.   So  that  was 
one  of  those  memories  you  have  that  sticks  out. 

And  he ' s  much  in  the  news  now . 

Indeed,  indeed.  He's  central  to  this  campaign  as  a  role  model. 

Speaking  about  the  period  of  being  state  president  of  the 
Young  Democrats ,  that  also  was  the  reason  why  I  had  the  good 
fortune  of  receiving  an  invitation  to  the  founding  of  the 
United  Nations  and  to  the  reception  about  which  I  talked 
earlier. 

Oh,  yes. 

President  Truman  was  not  about  to  forget  those  who  were  in  the 
Democratic  organization  at  that  time. 
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Peckham:    Yes. 

Hicke:      Did  you  have  to  campaign  for  that? 

Peckham:    No,  as  I  remember  it,  it  was  not  contested.  You  moved  through 
the  chairs,  and  it  was  expected. 

Hicke:      That  was  quite  an  experience,  I  can  imagine.   Okay,  then,  does 
that  bring  us  up  to  your  term  in  the  U.S.  Attorney's  office? 

Peckham:    I  think  it  does.   I  think  we  were  just  about  to  start.   [tape 
interruption] 


U.S.  Attorney's  Office.  1948-1953 


Hicke:      In  the  U.S.  Attorney's  office  in  1948,  when  you  joined  them, 
what  was  the  situation  like  there? 

Peckham:    The  office  was,  as  it  frequently  has  been  over  the  years, 

lacking  in  sufficient  professional  personnel  to  do  the  Job  as 
it  should  be  done .   This  had  great  advantages  for  a  young 
lawyer  wanting  experience.   We  were  thrown  into  cases  that  in  a 
normal  setting,  in  a  normal  law  office,  you  would  not  be  given 
for  considerable  time.  You  could  consult  with  a  colleague  as 
to  how  to  do  a  particular  matter,  and  you  could  sit  in  one  or 
two  trials  with  a  seasoned  assistant  U.S.  Attorney,  but  there 
wasn't  too  much  time  given  to  that  kind  of  training. 

So  we  were  always  deluged  with  cases.   We  dealt  with  the 
agents;  we  had  assignments.   There  was  not  a  complaint  desk. 
Each  of  us  had  a  particular  assignment:   stolen  vehicles,  the 
Dyer  Act,  or  habeas  corpus,  litigation  arising  out  of  Alcatraz 
[Prison],  and  various  kinds  of  assignments.  And  then  we  would 
be  assigned  to  every  case  that  came  in.   On  the  criminal  side, 
any  case  that  fell  within  our  assignment  would  be  brought  to  us 
by  the  agents,  and  we  would  decline  or  authorize  prosecution. 
And  then  we'd  follow  the  case  through,  and  try  the  case  if  it 
went  to  trial. 

So  it  gave  great  experience.   At  that  time,  we  had  both 
civil  and  criminal,  so  you  had  experience  in  both  areas. 

Hicke:      Did  you  have  to  investigate  each  case  before  you  decided? 

Peckham:    Well,  the  agents  of  course  would  investigate  the  case,  but  we 
would  have  to  study  the  report  and  talk  to  them,  and  sometimes 
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ask  for  more  investigation  If  we  weren't  sure  whether  to 
proceed.   It  was  a  great  experience.  The  ones  who  would  really 
be  your  ultimate  teachers  would  be  the  federal  Judges  of  that 
era,  and  each  would  have  his  own  idiosyncracies  or  his  own 
requirements  that  you'd  learn  from.  You  tried  to  accommodate 
them. 

Hicke:      You  saw  them  all  fairly  often,  I  assume? 

Peckham:    Yes,  because  there  were  so  few.   There  were  three  judges  down 
here:  Judge  Michael  J.  Roche,  who  was  appointed  in  1934;  he 
was  sponsored  by  Senator  Hiram  Johnson.  He  had  been  on  the 
state  court  for  many,  many  years,  had  started  in  the  old  Union 
Ironworks  and  then  went  to  law  school  and  became  a  judge  at  a 
fairly  early  age. 

Judge  Louis  Goodman  was  appointed  in  1942,  and  he  was 
bright  and  energetic  and  a  dominant  force  on  the  court  during 
the  period  of  his  tenure. 

Then  Judge  George  B.  Harris,  who  came  from  the  state 
court  and  had  a  great  flair  for  the  dramatic,  participated  in 
plays,  both  acting  and  writing,  at  the  Bohemian  Club  and  the 
Family  Club  over  the  years.   In  fact,  he  and  Rudolf  Friml  wrote 
an  operetta  together  celebrating  the  discovery  of  gold  in 
California. 

Then  Judge  Dal  Lemon  was  appointed  in  1946,  I  believe,  to 
sit  in  Sacramento;  Sacramento  was  a  part  of  the  district;  it 
was  then  called  the  Northern  Division.   So  that  was  the  court. 

Then  during  the  five  years  I  was  on  the  court, 
legislation  expanded  the  court,  and  we  had  added  Judge  Oliver 
Carter,  who  had  been  a  state  senator  from  Shasta  County  and 
state  chairman  of  the  Democratic  party  during  the  1948  campaign 
when  Truman  won.   And  Superior  Court  Judge  Edward  Murphy. 

I'll  drop  in  a  footnote --it's  an  interesting  story- -about 
Edward  Murphy  that  has  to  do  with  Senator  McCarran,  chairman  of 
the  Judiciary  Committee.  Judge  Murphy  and  his  close  associate, 
Mitchell  Berquin,  who  was  a  distinguished  lawyer  and  Democratic 
leader,  were  not  close  and  rivals  of  the  group  that  were 
predominant  in  Democratic  party  leadership  in  California.   So 
that  group  would  advise  Senator  Downey  not  to  suggest  to  the 
president  the  appointment  of  Judge  Murphy.   And  there  was  an 
impasse  for  about  two  or  three  years . 

Finally,  Senator  McCarran,  who  was  chairman  of  the 
Judiciary  Committee,  went  to  the  president  and  said,  "I  will 
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Hicke : 


Peckham: 


not  pass  out  any  federal  judicial  nominee  until  Judge  Murphy  is 
appointed  a  federal  judge." 

Why  did  Senator  McCarran  from  Nevada  take  such  an 
interest  in  a  Californian?  When  Senator  McCarran  was  a  young 
man,  and  was  running  for  his  first  off ice --perhaps  it  was  for 
the  Senate  for  the  first  time --there  was  a  very  powerful 
sheriff  in  Nevada  who  was  a  person  of  great  influence 
politically.  He  supported  very  vigorously  the  young  Pat 
McCarran,  and  that  sheriff  was  the  father  of  Judge  Murphy.   So 
that  accounts  for  his  great  interest  in  Judge  Murphy. 

Then,  there  also  was  appointed  during  that  same  period 
Judge  Herbert  Erskine ,  who  was  a  prominent  trial  lawyer  here 
with  his  brother,  who  was  also  a  distinguished  lawyer  and 
leader  in  conservation  and  other  public  affairs.  Herb  Erskine 
had  been  a  long-time  leader  in  the  Democratic  party,  and 
usually  treasurer  of  the  Democratic  party.   He  and  his  brother 
were  outside  counsel  for  the  Bank  of  America  and  other 
corporations . 

Unfortunately,  Herb  Erskine  died  only  about  two  and  a 
half  years  after  he  was  appointed.   Then  he  was  succeeded  by 
Monroe  Friedman,  who  was  a  lawyer  from  Alameda  County- -it  was 
considered  then  to  be  the  Alameda  County  position- -and 
unfortunately,  Monroe  Friedman  was  not  confirmed.   Then  when 
President  [Dwight  D.]  Eisenhower  was  elected,  it  was  held  by 
the  Senate  with  the  election  coming.   He  was  not  confirmed.   So 
he  returned  to  the  practice,  and  then  he  was  appointed  to  the 
superior  court  in  1959  in  Alameda  County  at  the  same  time  I  was 
appointed  down  in  Santa  Clara  County. 

Then  President  Eisenhower  nominated  Oliver  Hamlin,  who 
was  a  superior  court  judge  over  in  Alameda  County  and  who  was 
very  close  to  Earl  Warren.   In  fact,  when  Earl  Warren  came  down 
from  the  legislature  where  he'd  been  an  attache--!  believe  a 
clerk  in  the  legislature  as  a  young  man- -he  took  the  position 
as  assistant  district  attorney  that  Oliver  Hamlin  gave  up.   So 
their  friendship  went  back  a  long  time. 

So  that  was  the  court  during  that  period. 

Very  interesting.   You're  giving  lots  of  little  informative 
insights  into  politics  and  how  things  get  done  here. 

Yes. 
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Hicke:      And  those  little  sketches  are  helpful.   You  talked  a  little  bit 
about  people  who  were  there,  but  you  didn't  talk  much  about 
what  you  were  doing. 

Peckham:    Oh,  well,  the  business  of  the  court  and  the  business  of  the 
United  States  Attorney's  office  reflects  the  issues  of  the 
particular  time.   I've  seen  that  through  the  many  years  that 
I've  been  involved,  both  as  assistant  U.S.  Attorney  and  more  as 
a  judge. 

During  the  time  that  I  was  in  the  U.S.  Attorney's  office, 
the  war  had  just  concluded,  and  so  many  of  our  cases  had  to  do 
with  the  consequences  of  the  war.   There  were  a  great  number  of 
war  fraud  prosecutions. 

Hicke :      What  kind  of  war  fraud? 

Peckham:    Business  corporations,  businessmen,  that  had  contracts  to 

produce  war  materials  or  to  furnish  supplies  would  have  cheated 
the  government  in  some  way.   Either  they  furnished  goods  that 
were  not  up  to  specifications  and  it  was  so  egregious  that  it 
was  thought  to  be  a  crime,  or  they  made  false  statements  about 
some  material  matters  relating  to  their  business  relationship 
to  the  government. 

Then,  there  also  was- -remember,  during  the  war,  there  was 
no  housing  built  except  for  very  limited  or  very  special  war 
concerns,  for  workers  that  worked  in  the  defense  industries  or 
for  families  of  military  personnel  on  their  bases.   There  were 
no  individual  homes  being  built  to  speak  of. 

So  after  the  war,  there  were  different  programs.   One  of 
those  programs  was  under  the  G.  I.  Bill  of  Rights  that  veterans 
could  get  very  favorable  loans  to  purchase  houses.   There  was  a 
restriction  on  what  a  veteran  could  pay,  depending  on  the 
appraisal.   In  other  words,  the  government  would  only  lend  up 
to- -I  can't  remember  the  percentage,  but  it  was  most  of  the 
cost  of  the  house.   It  was  virtually  100  percent. 

But  what  was  happening  in  too  many  instances  was  that 
those  who  were  building,  developing,  were  seeking  more  profit 
than  they  were  allowed  under  the  regulations,  so  they  would  try 
to  construct  these  transactions  so  that  they  reflected  that  the 
veteran  was  only  paying  what  was  permitted  under  the  law, 
whereas  in  reality  he  would  be  paying  more.   And  it  was  done 
through  some  various  ways.   One  way  was  simply  to  have  a 
collateral  transaction  where  they  would  sell  the  veteran  some 
furniture  that  was  worth  ten  dollars  —  it  was  junk- -and  then  put 


66 


a  very  substantial  price  on  It,  $1500  or  $2000.   That  was  one 
technique . 

So  we  had  an  enormous  nuaber  of  those  prosecutions ,  and 
most  of  them  were  disposed  of  on  a  misdemeanor  false  statement 
charge.   They  were  mostly  against  real  estate  men,  and  some 
against  contractor -developers. 

Hicke:      Would  they  be  filed  by  the  buyer? 

Peckhan:    No,  these  were  criminal  prosecutions  brought  by  the  United 
States  Attorney. 

Hicke:      How  did  you  find  out  about  them? 

Peckham:    Veil,  sometimes  a  lender  would  see  something  suspicious  and 

report.   Veterans  began  reporting  when  they  realized  that  they 
had  paid  more  and  that  they  had  been  subject  to  this  kind  of 
fraud.   They  had  been  the  victim  of  this  kind  of  fraud.   So  I 
think  probably  more  complaints  came  from  the  buyer. 

There  were  also  prosecutions  against  veterans  who  said 
they  weren't  employed  in  order  to  receive  unemployment 
benefits,  and  they  were  employed.   There  were  tremendous 
numbers  of  those  cases,  and  they  were  handled  by  filing 
information  charging  misdemeanor  counts  against  the  person,  and 
then  the  plea  of  guilty  would  be  forthcoming,  and  they  would  be 
given  probation  on  condition  they  would  pay  back  the  amount 
over  a  period  of  time.   Many  of  these  cases  where  there  were 
only  a  week  or  two  or  three  [of  wrongful  benefits]  we  wouldn't 
prosecute,  maybe  as  many  as  five  weeks.   But  some  of  these  were 
quite  egregious. 

There  was  another  interesting  observation  to  me;  I  would 
like  to  comment  also  on  the  great  number  of  tax-evasion  and 
failure-to-file-tax-returns  cases  that  were  brought  during  that 
period.   And  these  take  two  forms.   One  is  where  someone  files 
a  return  but  it's  false  in  some  material  manner,  that  the 
income  is  understated.   The  other  principal  category  [is]  where 
the  taxpayer  does  not  file  at  all.   I'm  particularly  talking 
about  the  former.   The  Internal  Revenue  spent  a  great  deal  of 
effort,  great  deal  of  time,  great  deal  of  personnel  hours  in 
developing  cases.   These  cases  would  be  developed  against 
medical  doctors,  against  big-time  gamblers,  and  businessmen. 

They  would  be  as  I  indicated  on  a  net -worth  theory,  and 
the  reason  that  it  took  so  much  investigative  time  is  that  they 
would  have  to  construct  [an  account  of]  all  of  the  money  that 
was  expended  by  the  taxpayer  for  his  living  expenses,  for 
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business,  for  any  expense  —  all  of  his  expenditures,  business 
and  personal.  And  then  they  would  have  to  construct  what 
income  he  reported,  what  inheritance  he  may  have  received,  what 
loans  he  may  have  received,  to  explain  why  he  had  so  much  money 
to  spend  and  invest,  because  it  was  far  in  excess  of  what  he 
declared  on  his  income  tax  return. 

This  takes  an  enormous  amount  of  investigative  effort, 
and  nonetheless,  the  policy  in  those  days  was  to  pursue  these 
cases.   And  as  I  indicated,  they  often  were-- 

** 

Peckham:    --medical  doctors.  And  as  I  indicated,  some  very  big-time 

gamblers  who  had  interests  in  places  in  Nevada,  who  lived  in 
California  also,  were  the  object  of  these  prosecutions.   There 
were  others,  too --lawyers  as  well  as  businessmen. 

We  haven't  seen  those  kinds  of  cases  but  rarely  in  the 
last  twenty-five  years  since  I've  been  here.   One  of  the  things 
that  impressed  me  when  I  first  came  here  as  a  Judge, 
contrasting  with  the  nature  of  the  tax  prosecutions  when  I  was 
assistant  U.S.  Attorney,  was  that  there  were  more  minor  cases, 
and  usually  they  were  brought  about  sometime  shortly  before  the 
tax  filing  date  each  year,  before  April  15.   They  tended  to  be 
open-and-shut  cases.   We  seldom  saw  a  net-worth  case. 

Hicke:      How  do  you  account  for  these  changes? 

Peckham:    Well,  I  think  it's  a  judgment  call  made  by  the  commissioner  of 
Internal  Revenue  and  other  officials.   Is  it  better  to  use  the 
resources  for  more  audits,  for  collecting  more  money  through 
civil  audits  and  civil  remedies,  rather  than  tie  up  so  much 
manpower  strength,  so  much  personnel  time,  in  the  investigation 
of  these  cases  that  I  described,  these  net-worth  cases?  There 
also  is  the  feeling,  not  only  with  Internal  Revenue,  but  for  a 
time- -though  I  don't  know  that  that's  necessarily  true  now  with 
the  FBI  [Federal  Bureau  of  Investigation] --that  you  get  one 
statistic  for  a  net-worth  case,  and  you  can  get  five  statistics 
for  a  lot  of  small,  failure-to-file  cases.   In  other  words,  if 
you  bring  five  of  those ,  probably  a  fraction  of  the  personnel 
power  required,  you  have  five,  whereas  if  you  spend  three  years 
developing  a  net-worth  case,  you  have  one  statistic.   And  I 
fear  that  that  has  been  a  factor. 

Hicke:      Well,  more  efficient  use  of  their  resources  is  what  it  comes 
down  to,  I  guess. 

Peckham:    Yes. 
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Hicke :      When  you  were  prosecuting  the  gamblers ,  did  you  have  any 
particular  difficulties  with  them? 

Peckham:    No.   I  mean,  they-- 
Hicke:      You  never  felt  threatened? 

Peckham:    Oh,  no,  not  at  all.   They  were  businessmen.   [laughs]   I 

remember  one,  Sam  Tremini,  whose  case  I  tried.   He  lived  in 
Hillsborough,  and  lived  affluently  with  his  family. 

Hicke:      So  this  was  not  the  Mafia? 
Peckham:    No,  no. 

Hicke:      Was  there  something  about  his  case  that  was  particularly 
interesting? 

Peckham:    Well,  one  of  the  things  that  sticks  in  my  mind  was  that  it  was 
before  Judge  Roche  and  a  jury.   We,  as  you  do  in  those  net- 
worth  cases,  you  have  to  parade  before  the  jury,  if  there's  not 
a  stipulation  or  agreement  to  the  expenditures,  all  of  the 
persons- -the  cashiers,  the  record-keepers- -of  the  different 
stores  where  their  wives  purchased  expensive  clothes,  and  so 
we'd  have  all  these  interesting  people  coming  from  jewelry 
stores  and  fashionable  women's  apparel  shops,  and  various  other 
kinds  of  expenditures,  because  they  lived  very  high  and  we  had 
to  show  that  he  had  all  this  income,  and  it  was  inconsistent 
with  his  returns. 

Hicke:      With  his  closet  full  of  shoes  and  that  kind  of  thing? 
Peckham:    Yes,  yes. 

During  that  time  that  I  was  in  the  United  States 
Attorney's  office,  although  I  was  not  personally  involved  in 
several  important  cases,  they  were  very  much  the  focus  of  the 
office,  and  1  would  often  sit  in,  and  I  was  often  informally 
associated  with  the  people  who  represented  the  government  in 
those  cases  after  hours . 

One  of  the  cases  was  the  case  of  Tokyo  Rose .   She  was 
prosecuted  and- - 

Hicke:      She  was  a  Californian,  1  think. 

Peckham:    Yes,  I  believe  she  was.   That  case  was  before  Judge  Roche.   A 
special  prosecutor  from  Washington  came  out.   He  was  Tom  de 
Wolfe.   He  was  a  graduate  of  the  University  of  Virginia  Law 
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Hicke: 

Peckham: 
Hicke: 

Peckham: 


Hicke: 
Peckham: 

Hicke: 
Peckham: 


School,  he  had  been  in  the  department  as  a  special  assistant  to 
the  Attorney  General  for  soae  years,  and  he  was  assigned  that 
case.   I  believe  Bob  McMillan,  who  was  the  chief  assistant  to 
the  U.S.  Attorney,  was  assigned  to  assist  him. 

The  two  defense  lawyers  were  Wayne  Collins  and  Ted  Tamba 
--it's  very  close  to  that- -a  great  man.   Wayne  Collins  was  a 
civil  liberties  lawyer,  and  he  was  very  earnest  and  serious  and 
was  highly  regarded  around  the  federal  court.  Ted  Tamba  was  a 
defense  negligence  lawyer.   He  represented  insurance  companies, 
but  he  was  very  socially  conscious.  He  was  a  very  remarkable 
man,  and  I  later  knew  him  when  I  was  in  private  practice, 
particularly  the  days  I  was  in  San  Francisco. 

They  did  an  admirable  job,  and  it  is  interesting:  when 
the  jury  went  out,  the  press  members  took  a  poll  among 
themselves,  and  they  were  overwhelmingly  of  the  view  that  she 
would  be  acquitted.   It  illustrated  that  you  can't  always  rely 
on  the  observations  of  others  who  observe  a  trial.   Most  don't 
observe  the  whole  trial,  and  for  that  reason,  their  predictions 
aren't  accurate. 

She  was  tried  for  treason,  I  think. 
That's  my  recollection.   Yes. 


You  tend  to  think  of  her  as  being  Japanese. 
California. 


She  was  born  in 


Well,  she  was  back  in  Japan,  I  think—either  on  a  visit  or 
going  to  school- -when  the  war  broke  out,  and  so  she  stayed 
there,  and  the  government  accused  her  of  knowingly  and 
willingly  accepting  assignments  to  be  a  propagandist  through 
radio  broadcasts  to  our  troops  over  there. 

Collaboration  with  the  enemy,  is  that  the  same  as  treason? 

Yes,  I  think  so,  under  those  circumstances.  There  is  an 
interesting  book  that  was  written  on  her  that  we  have  down  in 
the  library,  that  I  haven't  looked  at  recently. 

That's  all  in  the  record. 

Yes .  Then  the  other  case  was  the  criminal  prosecution  of  Harry 
Bridges  for  having  made  a  false  statement  when  he  applied  to  be 
a  citizen.  He  was  defended  by  Vincent  Hallinan,  and  two  other 
officials  of  the  ILWU,  International  Longshoremen's  and 
Warehousemen's  Union,  were  accused  as  well.   And  Jim  Maclnnis 
represented  one  of  them.  It  was  a  trial  of  much  tension. 
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Hicke : 

Peckham: 

Hlcke : 
Peckham: 

Hlcke : 
Peckham: 


There  were  clashes  between  the  judge,  George  Harris,  and  the 
defense  lawyers.   In  fact,  he  sentenced  the  lawyers  for 
contempt,  and  Vincent  Hallinan  served  several  months  on  the 
farm  at  McNeil  Island. 

He  did  modify  the  sentence  of  Jim  Maclnnls  to  a  lesser 
time;  I  think  it  was  three  months.  He  actually  vacated  that 
judgment.   And  interestingly  and  ironically,  Judge  Harris 
became  very  close  to  Jim  Maclnnis  as  the  years  went  on,  and  he 
was  his  personal  lawyer  in  connection  with  some  personal 
matters,  but  particularly  in  relation  to  the  judge's  efforts  to 
assist  and  protect  his  grandson,  young  Getty. 

I  remember  the  last  time  I  was  with- -Carol,  my  present 
wife,  and  I --were  with  Jim  Maclnnis  and  his  wife  before  their 
tragic  deaths  in  an  automobile  accident  was  at  George  Harris's 
house.   It  was  a  lovely  evening.   Ben  Swig  was  there.   It  was  a 
small  dinner  party  and  we  had  a  great  time.   Jim  was  so 
entertaining,  so  humorous. 

But  that  was  a  fascinating  trial,  and  he  was  convicted. 
He  then  was  on  bail,  pending  appeal.   However,  he  remained 
outspoken.   He  was  against  the  Korean  War,  and  so  the 
government  then  went  into  court  and  had  the  judge  revoke  his 
bail,  and  he  went  into  jail.   Then  the  Supreme  Court  reversed 
that  and  allowed  him  out  on  bail  again.   Ultimately  the  case 
went  to  the  United  States  Supreme  Court,  and  it  was  reversed.1 
It  was  reversed  on  the  now  issue  that  the  statute  of 
limitations  barred  the  prosecution,  that  the  government's 
theory  of  computing  time  was  erroneous,  and  therefore  the 
prosecution  should  never  have  occurred. 

Interesting. 

And  then  Harry  Bridges  later  was --in  1955 --vindicated  with 
respect  to  the  charge.   It  wasn't  a  criminal  trial. 

Did  you  talk  about  what  the  charge  was? 

The  charge  against  Harry  Bridges  for  which  he  stood  trial  was 
making  a  false  affidavit  that  he  was  not  a  member  of  the 
Communist  party  when  he  obtained  his  citizenship. 

And  was  this  issue  of  the  statute  of  limitations  brought  up? 

Yes,  it  was,  it  was  ruled  on.   And  the  judge  accepted  the 
government's  arguments  that  it  was  within  the  time.  There  was 
a  dispute  as  to  how  the  time  should  be  computed. 
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Hicke:      I  guess  the  Supreme  Court  couldn't  have  ruled  on  it  if  it 
hadn't  been  brought  up  originally,  right? 

Peckhaa:    Well,  it  would  have  to  have  been  raised,  I  believe,  yes. 


The  "Wild  Wednesday"  Episode 


Peckhaa:    Another  excitement  of  great  moment  occurred  while  I  was  an 
assistant  United  States  Attorney.   I  was  dispatched  up  to 
Sacramento.   There  was  no  assistant  United  States  Attorney  in 
Sacramento.  They  couldn't  agree  on  an  appointment  for  the 
assistant  U.S.  Attorney  to  be  in  charge,  so  I  was  up  there  for 
over  a  year,  all  by  myself  for  most  of  the  time,  and  then  later 
Joined  by  Tom  Martin. 

During  the  time  I  was  there,  there  was  an  occurrence  here 
in  San  Francisco  that  had  rather  extensive  repercussions,  and 
continued  for  several  years.   It  had  to  do  with  Charles  O'Gara, 
who  was  an  assistant  United  States  Attorney,  together  with  a 
newspaper  reporter,  charging  that  there  was  a  conspiracy  among 
the  collector  of  Internal  Revenue  and  certain  very  prominent 
people  in  San  Francisco  to  evade  their  taxes  in  several  ways. 

He  had  no  authorization  to  present  the  matter  to  the 
grand  jury.   He  went  in  with  his  cases,  Secret  Service  cases-- 
theft  of  government  checks  or  forging  government  checks,  those 
kinds  of  cases- -and  the  chief  assistant  U.S.  Attorney,  Bob 
McMillan,  thought  that  he  was  just  presenting  his  usual  cases. 

Another  assistant  U.S.  Attorney,  Renny  Colvin,  went  in  to 
see  if  he  was  ready  to  come  down,  to  see  if  he  was  completing 
his  presentation  so  the  grand  jury  could  be  brought  down  before 
lunch  and  return  their  indictments,  because  Judge  Murphy  and 
Judge  Roche  were  waiting  to  go  to  lunch.   And  one  of  them  had 
the  general  duty  assignment  and  would  accept  the  report  of  the 
grand  Jury. 

So  when  Renny  went  into  the  grand  jury  room,  he  heard 
Charles  haranguing  the  grand  Jury,  telling  them  about  this 
conspiracy  and  about  how  extensive  it  was,  and  how  grave  it 
was ,  and  what  a  grave  matter  of  concern  it  was .   He  said  he  had 
a  witness  outside  in  the  witness  room,  and  that  was  Dick  Hyer, 
who  was  a  reporter  on  the  Call-Bulletin. 

Well,  Renny  ran  out  and  told  Bob  McMillan.   He  said, 
"Well,  you've  got  to  go  down  and  tell  the  judges  what's 
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happening."  Chauncy  Tramutolo  had  Just  been  sworn  in  as  United 
States  Attorney,  and  he  wasn't  in  the  building.   He  was  down  at 
the  Olympic  Club  having  lunch.   This  happened  within  his  first 
week  of  his  tenure  as  a  U.S.  Attorney. 

So  Renny  went  down  to  the  chambers  of  Judge  Murphy,  and 
Judge  Roche  was  there,  and  they  said,  "Well,  this  is  a  matter 
for  Mr.  Tramutolo."  Mr.  Tramutolo  was  not  available,  so  Renny 
went  to  see  Judge  Goodman,  and  Judge  Goodman  became  very 
alarmed.   He  started  to  go  up  to  the  grand  jury  room,  and  he 
got  to  the  elevators  on  the  second  floor,  and  he  realized  that 
would  not  be  such  a  wise  way  of  doing  it.   So  he  phoned  John 
Roseen,  who  was  acting  U.S.  Marshall,  and  had  him  escort  the 
jury  down  to  the  court  room. 

Well,  he  then  informed  the  jury  that  it  had  come  to  his 
attention  that  they  were  pursuing  an  unauthorized 
investigation,  and  he  issued  an  order  that  they  not  proceed 
with  that  investigation  at  that  time,  until  the  United  States 
Attorney  could  be  informed. 

In  retrospect,  it  would  have  been  better  if  he  simply 
enjoined  Charles  O'Gara,  the  assistant  U.S.  Attorney,  from 
proceeding  further  until  the  United  States  Attorney  had  an 
opportunity  to  give  direction.   It  was  done  of  course  without 
any  opportunity  for  any  thought  or  preparation,  and  therefore  I 
can  understand  how  the  judge  would  have  proceeded  as  he  did. 

But  that  created  a  tremendous  uproar.   That  was  the 
Taylor  grand  jury.   And  that  grand  jury  continued  to  look  into 
these  matters.   Charlie  O'Gara  was  not  given  the  assignment, 
nor  was  Dick  Hyer  called  as  a  witness.   Bob  McMillan,  who  was 
chief  assistant  U.S.  Attorney,  and  a  lawyer  from  the  penal 
division  of  Internal  Revenue,  Ham  Walter  Campbell,  conducted 
the  investigation  over  a  long  period  of  time,  and  they  returned 
an  indictment  that  was  described  as  an  umbrella  indictment:   it 
had  within  it,  many  later  argued,  many  conspiracies,  many 
crimes;  it  had  serious  problems,  technically. 

It  was  then  assigned  to  Judge  James  Alger  Fee  to  hear 
motions  that  arose.   James  Smyth,  the  collector  of  Internal 
Revenue,  and  other  officials  of  the  Internal  Revenue  Service 
were  indicted.   Judge  Fee  did  not  dismiss  the  indictment.   He 
set  it  aside,  is  the  best  way  I  can  describe  it,  and  ordered 
that  another  grand  jury  be  impaneled  to  hear  the  evidence,  and 
made  remarks  indicating  that  the  evidence  needed  to  be 
presented  to  a  grand  jury,  giving  the  impression  of  being 
supportive  of  the  investigation. 
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So  then  a  special  assistant  to  the  Attorney  General, 
Irvin  Goldstein,  was  sent  out  here,  and  I  was  assigned  to 
assist  him.  We  presented  evidence  to  the  grand  jury,  and  there 
were  indictments  against  some  of  the  people- -Janes  Smyth  in 
particular.  That  case  went  to  trial;  Harold  Faulkner  defended, 
and  he  was  acquitted. 

Hicke :      Smyth? 

Peckham:    Yes.   The  other  two  defendants,  Paul  Doyle,  who  was  the  chief 
office  deputy  collector  of  Internal  Revenue,  and  another  chief 
deputy  whose  name  I  can't  recall,  were  also  tried,  not  in  the 
same  trial  as  Smyth,  and  they  were  convicted,  but  the  United 
States  Court  of  Appeals  reversed,  and  they  were  never  retried. 
So  they  were  cleared  in  that  sense. 

That  wasn't  of  course  the  end  of  it  all.  There  were  many 
accusations,  and  it  was  claimed  that  Charles  O'Gara  had  some  of 
the  grand  jury  up  to  his  apartment  for  cocktails.   And  so  the 
FBI  was  asked  to  investigate  the  grand  jury  to  see  if  they  had 
been  receiving  improper  information,  and  whether  improper 
efforts  were  being  made  to  influence  them. 

Hicke:      How  did  that  come  out? 

Peckham:    Well,  there  was  no  criminal  action  taken.  Oh,  I  must  tell  you 
that  when  this  second  grand  jury  was  impaneled  at  the  request 
of  Judge  Fee,  Judge  Roche  conducted  the  impanelment  of  that 
grand  jury.   At  the  conclusion  of  the  impanelment,  the  judge- - 
as  he  or  she  still  does --designates  the  foreperson  of  the  grand 
jury.   So  there  was  a  very  small,  very  diminutive  man  who  was  a 
janitor  at  the  University  of  California  at  Berkeley  who  was 
picked  to  be  one  of  the  grand  jurors,  and  his  name  was  Fee.   So 
Judge  Roche  designated  him  as  the  foreperson,  because  it  made 
sense  to  the  judge,  he  would  say,  "Judge  Fee  ordered  this  grand 
jury;  what  better  than  to  have  someone  named  Fee  as  foreman,  so 
it  would  be  known  as  the  Fee  grand  jury."   [laughter]  Then  he 
appointed  some  business  executive,  I  believe,  who  was  the 
deputy  foreperson,  and  I  think  he  was  of  great  assistance  to 
the  foreman. 

But  then  two  congressional  committees  became  involved  in 
this.  One  was  a  subcommittee  that  was  sympathetic  to  those  in 
the  Internal  Revenue  Service  and  those  who  had  been  accused- - 
not  only  those  who  had  been  indicted  but  some  of  the  other 
people  who  had  been  accused  and  whose  names  would  be  mentioned 
in  the  press.   I  remember  Congressman  [Eugene  J.)  Keogh  was  a 
very  strong  figure.   I  believe  he  may  have  been  the  chair  of 
that  whole  committee  of  Keogh  Plan  fame. 
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Hicke: 
Peckham: 


Then,  Pat  Hillings,  who  was  a  southern  California 
congressman,  was  chair  of  a  subcommittee  of  the  Judiciary 
Committee,  and  then  they  held  hearings  later  to  see  if  the 
judges  had  improperly  tried  to  influence  the  investigation  and 
the  conduct,  and  I  fortunately  never  was  called  to  have  to 
testify  before  those  committees,  but  several  of  the  other 
assistant  U.S.  Attorneys  did. 

The  federal  judges  were  called,  and  they  made  statements 
that  they  stood  on  the  separation  of  powers  doctrine,  and  they 
refused  to  answer  specific  questions  about  the  performance  of 
their  duties. 

There  was  still  another  facet  to  this  matter  that  I  was 
involved  in.   There  were  charges  being  made  in  the  press  about 
people  involved,  charges  that  one  of  the  judges  in  particular 
was  friendly  with  the  people  who  were  the  object  of  this 
investigation.   So  one  afternoon  the  Call-Bulletin  had 
headlines  as  if  war  were  declared,  "U.S.  Judge  in  Land  Deal." 

It  had  to  do  with  a  lot  that  Judge  Harris  owned  down  on 
the  Monterey  Peninsula  that  some  of  the  people  who  were  in  the 
political  establishment  and  who  were  close  to  Jimmy  Smyth,  the 
collector,  were  developing.  Judge  Carter,  when  the  grand  jury 
came  down  to  return  the  indictment-  -and  I  happened  to  be  with 
him—held  this  paper  up  to  the  grand  jury  and  said  that  there 
is  suggested  by  this  an  effort  made  to  obstruct  justice  in 
these  courts,  and  that  the  grand  jury  is  ordered  to  investigate 
the  four  San  Francisco  newspapers  to  see  if  they  were  in  any 
way  obstructing  justice. 

I  was  very  concerned  that  this  might  become  a  national 
cause  celebre,  but  it  was  very  interesting.   It  didn't  turn  out 
that  way.   Remember,  there  were  four  newspapers.   There  were 
the  two  morning  papers,  the  Chronicle  and  the  Examiner;  two 
evening  papers,  the  Call-Bulletin  and  the  San  Francisco  News,  a 
Scripps  -Howard  paper.   The  Call-Bulletin  was  the  most  zealous 
in  pursuing  these  charges.   Dick  Hyer  was  one  of  their  leading 
reporters,  and  he  was  of  course  with  Charles  O'Gara,  the  one 
who  brought  the  charges  originally. 

Ed  Montgomery  was,  while  less  zealous,  also  revealing 
various  matters  that  touched  upon  this  from  time  to  time. 

Who  was  Ed  Montgomery? 

He  was  a  Pulitzer-  Prize  -winning  reporter  on  the  San  Francisco 
Examiner;  he  recently  died.   Then  the  News  was  more  neutral, 
the  San  Francisco  Scripps  -Howard  paper  was  more  neutral.   The 
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Chronicle  was  not  in  favor  of  this,  because  one  of  the  persons 
in  the  community  who  had  been  mentioned  was  the  editor  of  the 
Chronicle  at  that  tine.   So  Charles  Raudebaugh  was  the  reporter 
assigned  at  that  tine,  and  followed  it  very  closely.   It  was  a 
truly -- 


Peckhaa:    So  the  grand  jury  had  as  its  foreman  a  vice  president  of  the 
Moore  McComick  Steamship  Line,  Casey  Tripp,  who  was  a  very 
able  and  level-headed  person.   So  the  grand  jury  undertook  the 
investigation  requested  by  the  court,  and  the  newspaper 
reporters  were  called  to  tell  anything  they  wanted  to.  And 
other  persons  who  were  furnishing  information  that  might  be 
relevant  to  the  judge's  direction  to  the  grand  jury  to 
undertake  this  investigation  were  also  called. 

After  several  weeks  of  the  presentation  of  evidence,  the 
grand  jury  returned  a  "no  bill."  That  means  that  they  did  not 
find  any  evidence,  probable  cause,  to  believe  that  a  crime  was 
committed  or  that  any  persons  had  committed  it,  or  that  the 
persons  at  the  target  of  the  investigation  committed  it.   And 
so  that  was  put  to  rest. 

But  what  was  interesting  to  me  was  that  the  newspaper 
people  —  the  executives,  the  editors- -took  the  view  that,  "Well, 
this  is  all  getting  out  of  hand.  We  probably  were  going 
somewhat  out  of  hand  in  the  way  we  were  running  stories  that 
may  not  have  had  sufficient  basis  in  fact  to  justify,  and 
wouldn't  it  be  nice  if  we  all  got  back  to  where  we  were?  We 
had  this  good  relationship,"  and  there  was  a  good  relationship 
between  the  courts,  the  U.S.  Attorney's  office,  and  the  media. 

And  so  it  was  de-escalated.   I  think  the  result  was  a 
very  good  one . 

Hicke:      What  was  the  part  that  you  played  in  it? 

Peckhaa:    Well,  I  assisted  Irvin  Goldstein  in  the  presentation  of  the 
evidence  with  the  respect  to  whether  or  not  there  was  an 
obstruction  of  justice  involving  the  press. 

Hicke:      What  kind  of  evidence  did  you  present,  or  is  that  not  a  fair 
question? 

Peckhaa:    Well,  I  can't  tell  what  went  on  before  the  grand  Jury  even  at 
this  late  date. 

I  was  very  pleased  with  the  grand  Jury's  good  judgment. 
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Hicke:      [laughs]   I  have  a  couple  of  other  questions.   Going  back  to 
the  beginning,  you  said  this  was  a  conspiracy  among  people  at 
the  IRS  and  taxpayers.   What  happened  to  the  taxpayers? 

Peckhaa:    Yes.   Well,  there  was  a  custom- -the  center  of  this  expose,  if 
you  want  to  describe  it  in  that  way,  was  the  custom  that  had 
long  been  established  in  the  office  of  the  collection  of 
Internal  Revenue  of  backdating  tax  returns.   That  is  to  say,  if 
you  were  a  lawyer  and  representing  an  estate,  and  you  had  to 
file  an  estate  tax  return,  you  had  to  file  it- -my  recollection 
--fifteen  to  eighteen  months  after  the  date  of  death. 

Lawyers  would  overlook  that  date,  and  if  it  were  a 
substantial  estate,  the  penalty  and  interests  in  a  few  months 
would  be  rather  substantial.   So  they  would  prepare  the  return, 
and  then  go  down  and  say,  "Gosh,  I  overlooked  this.   Is  there 
anything  we  can  do?"  They  would  say,  "Oh!   Yes,  that's  all 
right.   You  intended  to  file  on  that  date,"  and  they'd  just 
turn  back  the  date  stamp  and  stamp  the  last  date  for  filing. 
And  that  was  done  also  with  income  tax  returns,  where  people 
were  late  and  it  was  a  custom;  it  was  known  as  one.   Joe 
Alioto,  I  believe,  described  it  in  his  defense  of  Paul  Doyle, 
the  chief  office  deputy,  as  an  old  San  Francisco  custom, 
[laughter] 

Hicke:      Sanctified  by  tradition. 

Peckham:    Yes.   And  there  were  other  charges,  but  that  was  the  basic 
charge  as  I  remember. 

Hicke:      So  it  was  more  lawyers  than  taxpayers? 

Peckham:  Well,  it  was  lawyers.  There  were  some  lawyers  who  were  favored 
in  this  way.  And  then  there  were  allegations  that  other  favors 
were  done  for  people  in  the  processing  of  their  tax  returns. 

There  was  never  any  evidence  that  anybody  took  any  money 
or  received  any  material  consideration  for  doing  this.   And 
that's  important  to  state,  because  at  the  same  time  all  this 
was  going  on,  there  were  some  very  serious  criminal  activities 
alleged  in  other  Internal  Revenue  offices  and  even  in  the 
national  office  of  Internal  Revenue.   It  was  toward  the  close 
of  the  Truman  administration,  and  an  assistant  commissioner  of 
Internal  Revenue,  Bowlitch,  was  indicted,  and  the  collector,  as 
I  remember,  in  Kansas  City,  Finnegan,  was  indicted.   There  were 
one  or  two  others . 

Now,  in  those  cases,  the  charges  had  to  do  with  receiving 
material  considerations  for  doing  favors.   This  was  always 
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Hicke: 

Peckham: 

Hicke: 

Peckham: 


somewhat  distinct,  but  it  was  often  reported  as  part  of  this 
whole  national  scandal.   It  would  be  mentioned.   But  there  was 
never  any  evidence  that  people  received  money.   Now  that  does 
not  in  and  of  itself  mean  that  a  crime  isn't  committed  just 
because  someone  doesn't  receive  money,  if  the  intent  and  the 
act  are  committed.   But  none  of  the  people  who  were  accused  out 
of  those  grand  jury  investigations  were  convicted.  Jim  Smyth 
was  acquitted;  Paul  Doyle  and  the  other  assistant,  the  other 
chief  deputy,  had  their  convictions  reversed  on  appeal,  and 
they  were  not  prosecuted  again. 

There  were  some  lesser  figures  who  committed  offenses 
that  were  not  part  of  this  central  accusation.   I  remember 
prosecuting  a  deputy  collector  of  Internal  Revenue  who  had  his 
own  illegal  activities  of  an  entrepreneurial  nature,  and  it 
went  to  trial.   The  prosecution  focused  on  Benatar,  Benatar  the 
druggist- -he  had  the  big  drugstore  on  the  corner  of  Fourth  and 
Market- -but  he  was  getting  money  from  him  to  do  favors  with 
respect  to  his  tax  reporting. 

Okay,  one  more  thing.   This  has  gone  down  in  the  annals  of 
history  as  "Wild  Wednesday." 

Yes. 

Can  you  explain  that? 

Well,  it  was  Wednesday,  and  it  was  regarded  as  wild  because 
here  was  an  assistant  U.S.  Attorney  without  any  authorization, 
without  any  knowledge  on  the  part  of  the  superiors,  presenting 


Hicke: 
Peckham: 

Hicke: 
Peckham: 


This  was  when  Charles  O'Gara  was-- 

Yes,  attempted  to  trigger  this  extraordinary  investigation  of 
not  only  the  persons  in  the  collectors'  office  but  some  of  the 
best-known  citizens  in  San  Francisco. 


And  you  said  there  was  an  uproar, 
among  the  people  involved? 


Was  that  in  the  press  or 


It  was  an  uproar  in  the  press,  and  there  was  an  uproar  in  the 
U.S.  Attorney's  office.   Chauncy  did  not  discipline  Charles  for 
a  very  long  time,  other  than  to  take  away  his  work.   In  other 
words,  he  didn't  fire  him  or  suspend  him.   So  Charles  would  sit 
in  his  office  with  a  clean  desk  with  his  door  open.   Press  in 
those  days  had  access  to  the  U.S.  Attorney's  office,  they  could 
come  right  through  and  down  the  corridors,  and  so  there  would 
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be  much  comment  in  the  press  about  Charles  not  having  any  work 
to  do,  and  there  was  a  picture  taken  of  him  with  a  clean  desk. 


Hicke : 
Peckhaa: 


It  was  an  extraordinary  episode, 
could  be  made  about  it.   Maybe  I'll  con 
don't  think  I  will  now. 


I  suppose  comments 
lent  later  about  them;  I 


Okay.   I  think  I  just  have  one  final  question: 
he  chose  to  do  this? 


do  you  know  why 


Well,  we've  often  speculated  about  that.   His  father,  John 
O'Gara,  was  a  very  prominent  lawyer  during  the  early  part  of 
the  century  in  San  Francisco.   He  was  the  chief  deputy 
prosecutor  under  Hiram  Johnson,  along  with  Frank  Heney,  who 
later  became  a  superior  court  judge  in  Los  Angeles,  in  the 
graft  prosecutions.   That  was  a  very  historic  period  in  the 
history  of  the  city. 

I  think  we  always  thought  that  Charles  felt  a  mission  to 
live  up  to  the  tradition  set  by  his  father,  and  to  be  a 
fearless  prosecutor.   He's  dead  now.   He  was  married  to  a 
delightful  woman;  we  all  were  good  friends,  and  I'll  talk  about 
that  personal  relationship  in  a  little  while  when  I  talk  about 
some  personal  matters.   He  was  married  to  Nancy  Griffiths, 
whose  father  was  the  owner  and  publisher  of  the  Monterey 
Peninsula  Herald,  the  daily  newspaper  on  the  Monterey 
Peninsula.   Her  mother  was  a  Hayes,  and  the  Hayes  owned  the  San 
Jose  Mercury.   Her  mother's  father,  I  suppose,  was  a 
congressman,  years  ago  from  San  Jose.   And  as  you  remember,  the 
Hayes  sold  the  paper  to  the  Ridders,  the  Knight  papers  merged, 
and  it's  now  a  Knight-Ridder  paper. 

And  I  think  he  later  went  down  to  Los  Angeles.   A  mutual 
friend  in  the  U.S.  Attorney's  office,  who  opposed  what  Charlie 
was  doing,  as  I  was,  was  a  friend,  and  he  helped  him  get  a 
position  as  a  secretary  to  a  corporation  down  there.   He  later 
had  health  problems,  and  I  believe  he  may  have  been 
hospitalized  when  he  died.  We  felt  that  he  didn't  exhibit  the 
stability  at  the  time,  that  he  was  carried  away  with  his- -that 
he  just- -it  was  sort  of  extraordinary. 

But  it  shows  what  happens,  how  someone  can  trigger 
something  that  has  the  enormous  consequences  that  this  did.   It 
involved  people  for  two  to  three  years,  on  the  court,  in  the 
U.S.  Attorney's  office,  the  grand  jury.   And  because  of  the 
enormous  amount  of  publicity  and  the  implications  that  this  was 
a  scandal,  that  there  was  a  cover-up,  that  the  courts  were 
implicated,  that  the  U.S.  Attorney's  office  was  implicated,  it 
took  a  long  time  to  get  it  back  into  perspective. 
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Hicke:      Also  the  fact  that  there  were  other  problems  with  the  IRS. 

Peckham:    Yes,  and  it  was  against  a  backdrop  of  these  other  problems,  so 
that  it  was  more  believable  that  this  was  another  example  of 
what  was  happening. 

Hicke:      Well,  let's  see.  You  were  in  the  U.S.  Attorney's  office  from 
'48  to  '53.   Is  that  right? 

Peckham:    Yes.   And  that  is  interesting  as  to  how  I  left  the  United 

States  Attorney's  office.   President  Eisenhower  was  elected  in 
November  of  1952,  and  I  was  interested  in  remaining  viable 
politically.  And  in  those  days,  unlike  now,  the  office  changed 
with  administrations.   Perhaps  one  person  would  stay  on,  and  I 
remember  Ed  Bronzel  was  the  House  [of  Representatives] 
Republican  during  the  period  I  was  in  the  U.S.  Attorney's 
office.   He  had  been  in  the  U.S.  Attorney's  office  when  my 
uncle  had  been  U.S.  Attorney,  and  George  Hatfield  had  been  U.S. 
Attorney,  and  stayed  on. 

But  I  didn't  want  to  do  that.   There  was  a  very 
interesting  twist  to  this.   I  was  over  at  a  Big  Game  party  in 
November,  it  was  at  Cal ,  and  I  remember  having  a  talk  with 
someone  I  had  gotten  to  know  through  another  assistant  in  the 
office ,  Hugh  Hennis  and  Lloyd  Burke .   Lloyd  was  a  deputy 
district  attorney,  and  in  those  days  in  Alameda  County,  you 
could  get  to  a  senior  point  where  you  have  private  practice  and 
get  a  salary--!  think  it  was  about  $500  a  month- -and  do  heavy 
trials  but  then  have  time  for  your  private  practice.   Or  you 
could  not  have  private  practice  and  go  up  in  the  salary  range 
much  higher. 

He  was  encouraging  me,  now  that  Republicans  had  won,  to 
consider  coming  over  to  Alameda  County  to  the  District 
Attorney's  Office.   He  said,  "You're  going  to  have  to  leave." 
I  thought  about  it,  and  I  appreciated  very  much  his  kindness 
and  suggesting  that.   I  thought  my  roots  were  down  in  Santa 
Clara  County,  and  to  some  extent  in  San  Francisco,  so  I  didn't 
want  to  do  that. 

It's  ironic,  because  Senator  [William]  Knowland,  who  was 
the  senior  United  States  Senator,  a  Republican,  had  the 
responsibility  of  suggesting  to  the  new  administration  who 
should  be  United  States  Attorney.   And  since  we'd  had  all  this 
enormous  upheaval ,  and  Chauncy  Tramutolo  had  been  under 
criticism,  they  wanted  to  get  a  strong  United  States  Attorney. 

So  he  first  attempted  to  interest  Warren  Olney,  and  he 
was  then  a  professor  at  Boalt  Hall.   He  had  been  chairman  of 
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Governor  Warren's  crime  commission.   But  he  had  already  been 
asked  by  [Herbert]  Brownell,  who  was  Attorney  General,  to  be  an 
assistant  attorney  general  in  charge  of  the  criminal  division. 

So  then  he  thought  of  asking  another  man,  whose  wife  was 
Mary  Ellen  Leary,  Arthur  Sherry.  Well,  Arthur  had  been  chief 
assistant  attorney  general  in  California,  and  he  however  had 
been  offered  the  position  as  professor  in  Boalt  Hall  to  succeed 
Warren  Olney,  and  he  wanted  to  do  that. 

So  then  Senator  Knowland  offered  it  to  Frank  Coakley,  who 
was  district  attorney  of  Alameda  County.   Well,  Coakley  said, 
"Look,  I  have  this  large  office,  I  have  both  civil  and 
criminal.   We  don't  have  a  county  counsel's  office.   I'd  rather 
stay  here."  And  so  the  senator  is  reputed  to  have  said,  "Well, 
who  would  be  a  good  person?"  He  said,  "Well,  there's  a  deputy 
in  my  office  who  I  think  would  make  a  very  good  United  States 
Attorney,  and  his  name  is  Lloyd  Burke."  He  said,  "You  probably 
know  his  father,  he  was  fire  chief  of  Oakland." 

So  then,  to  make  a  long  story  short,  the  senator 
recommended  Lloyd  Burke,  and  he  became  United  States  Attorney. 

So  in  the  meantime,  and  we'll  be  talking  about  this,  I 
was  getting  married  in  August  of  '53,  and  so  I  didn't  want  to 
stay  in  the  office  after  I  got  married.   I  feared  that  if  I 
did,  I  would  tend  not  to  leave.   I  did  want  to  leave,  for  the 
reason  I  stated  a  few  moments  ago,  and  I  had  been  there  five 
years,  and  I  felt  that  I  had  acquired  a  substantial  amount  of 
experience.   You  continue  to  learn,  but  I  felt  that  the  time 
had  come  to  make  the  change . 

But  Lloyd  was  very  good.   He  said,  "Why  not  stay  around 
for  a  while?  Stay  a  year  or  so,  until  you  find  where  you  want 
to  go  and  what  you  want  to  do."  But  I  decided  I  wanted  to  go, 
and  I  thought  if  I  got  married  without  having  left  the  office, 
I  would  never  get  out.   And  it  was  a  little  perhaps  imprudent, 
but  it  worked  out.   I  was  able  to  make  a  connection  shortly 
afterwards,  and  we'll  talk  about  that  I  guess  the  next  time. 


Harriet.  Ann,  and  Sara  Peckham 


Peckham:    So  that  brings  us  to  that  very  important  part  of  my  life,  when 
I  met  Harriet,  who  was  my  first  wife. 

Hicke:      What  was  her  maiden  name? 
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Peckham:    Harriet  Behring.   We  met  at  a  small  cocktail  party  at  Charlie 
and  Nancy  O'Gara's  apartment.   She  was  then  a  medical  student 
at  Stanford,  and  Stanford  Medical  School,  as  you'll  recall,  was 
in  San  Francisco,  all  except  the  first  year,  which  was  at  Palo 
Alto. 

I  then  went  to  Sacramento  and  didn't  see  her  until  I 
returned,  and  then  we  started  dating  and  were  engaged  during 
her  internship. 

Hicke:      Was  she  from  San  Francisco? 

Peckham:    No,  she  was  from  Butte  County.   She  was  from  Chico.   She  had 

come  down  to  Stanford  as  an  undergraduate  and  was  graduated  in 
the  class  of  '46.   She  had  remembered  me  on  campus  when  I  was 
finishing  law  school,  but  I  did  not  meet  her,  nor  did  I 
remember  her.   Then  she  got  a  master's  in  microbiology,  and 
then  after  that  she  was  admitted  to  the  medical  school  and 
finished  in  1953. 

In  those  years,  Stanford  was  different  from  other  medical 
schools.  You  didn't  get  your  M.D.  degree  until  you  completed 
your  internship,  and  that  was  not  true  of  other  schools  and  is 
not  true  of  Stanford  now.   So  her  mother  felt  that  she  should 
not  get  married  until  she  had  her  medical  degree,  so  we 
deferred  to  that  request.   So  we  were  engaged  the  year  that  she 
was  interning.   It  was  a  hard  year;  internships  are  difficult, 
as  you  know.   She  was  down  at  San  Francisco  General  [Hospital] 
in  the  service  there,  and  I  continued  in  the  U.S.  Attorney's 
office. 

Hicke:      She  must  have  been  one  of  the  few  women  in  medical  school;  were 
there  any  others? 

Peckhaa:    In  her  class,  there  were  about  four,  I  think.   Three  or  four. 
About  four.   Unlike  now.   One  of  them  was  Russell  van  Ardsdale 
Lee's  daughter,  his  only  daughter.   Remember,  he  was  the  father 
of  the  Palo  Alto  Clinic,  and  a  very  fabulous,  interesting 
character,  leader  in  medicine  and  in  many  public  affairs.  You 
don't  know  of  him,  or  didn't  run  across  him  in  your  oral 
history  quests? 

Hicke :      No . 

Peckhaa:    Veil,  we'll  go  into  that  some  other  time.   But  there  were  about 
four. 

So  then  we  were  married  down  at  Carmel  Mission,  and  the 
reception  was  at  the  Pebble  Beach  Lodge.   It  was  a  glorious 
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Peckham: 


Hlcke: 


Peckham: 


day;  it  was  a  beautiful  day.   It  was  extraordinarily  happy. 
And  then,  after  a  short  honeymoon  here  in  California,  going  to 
several  places- -among  them  Tahoe  and  Yosemite,  and  visiting  her 
aunt  down  in  southern  California- -we  came  back  to  Palo  Alto  and 
then  we  bought  a  house  within  a  couple  of  months.   Then  Harriet 
became  pregnant,  and  my  elder  daughter  Ann  was  born  in  May  of 
1954,  and  then  two  years  later  Sara  was  born. 

After  Sara's  birth,  at  some  point  Harriet  was  asked  to 
teach  at  the  anatomy  department  at  the  medical  school ,  and  she 
was  delighted  to  do  that.   She  used  to  say  that  she  was 
somewhat  distressed  at  the  number  of  times  at  cocktail  parties 
and  other  groups ,  people  learning  that  she  was  a  medical  doctor 
would  say,  "What  are  you  doing?"  and  she  would  say,  "Well,  I'm 
home,  I'm  not  doing  anything."   "Oh,  what  a  shame!   All  of  that 
training  and  you're  doing  nothing,  nothing  being  done  with  it!" 

So  this  gave  her  an  opportunity  to  "do  something"  with 
it,  and  she  liked  very  much  Bill  Grove,  the  head  of  the 
department,  and  the  other  faculty  people.   Those  were  very 
satisfying  years  for  her  and  for  me.   She  seemed  to  become  very 
popular  with  her  students.   I've  had  many  doctors  on  the 
witness  stand  as  experts  over  the  years  since  then  lean  over 
and  say,  "You  know,  your  first  wife  taught  me  anatomy." 

And  the  plan  was  that  she  would- -when  the  youngsters  were 
in  high  school  and  thereabouts --would  take  a  dermatology 
residency,  and  she  had  had  that  all  worked  out.   And  then  go 
into  that  specialty.   Well,  it  never  happened.   When  she  was  in 
her  forties,  she  developed  some  health  problems  that  she  had 
never  had  before,  and  one  of  the  first  was  breast  cancer, 
coupled  with  some  other  problems.   She  passed  away  in  April  of 
1970.   She  was  just  about  to  be  forty- five.   The  girls  were 
still  in  high  school.  They  were  in  Palo  Alto.   So  it  was  a 
great  blow  to  them,  and  it  was  to  me,  too. 

//# 

Well,  she  had  been  having  health  problems.  She  was  active,  and 
it  was  only  the  last  few  weeks  that  it  became  apparent  that  she 
was  sicker  than  we  had  thought. 

Well,  I  wonder  if  you  could  just  continue  on  and  tell  me  where 
the  children  are ,  and  where  they  went  to  school ,  perhaps ,  and 
what  they're  doing  now. 

Ann  went  a  year  to  Lone  Mountain,  which  alas  is  no  more,  and 
then  transferred  to  Mills  College,  and  obtained  her  A.B.  degree 
at  Mills.   She  was  an  art  history  major.   She  enjoyed  Mills 
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very  much.   Then  Sara  went  to  the  University  of  the  Pacific  and 
obtained  her  A.B.  degree,  but  she  majored  in  history. 

Ann  worked  in  San  Francisco,  different  places.   She 
worked  for  a  nonprofit  organization  that  has  to  do  with  marine 
conservation,  and  she  enjoyed  that.  Then  she  went  to  New  York, 
and  she  got  into  publications  in  New  York.   She  worked  first 
for  a  book  packager,  someone  who  is  an  author  writes  a  book, 
and  then  she  takes  it  and  gets  it  published.   Then  from  there, 
she  went  to  the  Journal  of  the  American  Foundation  for  the 
Blind,  and  she  was  their  assistant  editor  for  about  seven 
years,  until  she  left. 

She  married  in  1987  Fred  Balin,  who  had  gone  to  CCNY 
[City  College  of  New  York]  and  to  Columbia  [University]  for  his 
graduate  work,  and  he  was  in  education.   He  and  another  man  had 
a  partnership  in  writing  textbooks  for  publishing  houses; 
they'd  get  contracts  from  states.   Then  they  dissolved  the 
partnership  and  he  worked  for  McMillan. 

Now  in  the  last  year,  he  has  transferred  to  California, 
to  Santa  Clara.   Simon  &  Schuster  purchased  a  company- - 
Curriculum,  Computer  Company  Corporation,  some  such  name- -and 
what  they're  doing  is  developing  computer  technology,  software, 
for  use  in  schools.   It's  getting  quite  competitive,  and 
several  companies  are  devoting  a  good  deal  of  effort  at 
development  in  those  areas.   So  he  likes  it;  he  can  commute 
down.   They  live  in  Palo  Alto  in  a  home  that  we  had.   So  that's 
worked  out  very  nicely. 

Now  Sara  in  the  meantime  came  back  to  Palo  Alto,  and  she 
worked  in  a  law  office  as  a  secretary,  paralegal -type.   Then 
she  met  John  Butler,  who  was  getting  his  Ph.D.  at  Stanford  in 
particle  physics  and  he  was  at  SLAG,  Stanford  Linear 
Accelerator,  and  so  then  they  were  married  in  1985.   They  then 
went  off  to  Geneva,  Switzerland,  where  he  was  at  CERN,  which  is 
the  European  Community's  big  experimental  facility.   They  were 
there  about  two  and  a  half  years;  we  visited  them.   They  had  a 
wonderful  time,  because  they  took  other  trips  and  then  there 
were  young  particle  physicists  from  all  around  the  world,  and 
they  met  a  lot  of  friends.   In  fact  this  last  weekend,  they 
were  down  at  Pajaro  Dunes,  a  whole  bunch  of  them  got  together 
from  all  around  the  country;  they  just  flew  in  for  a  three -day 
weekend  and  had  a  great  time. 

And  so  now  they've  moved  from  Geneva,  Switzerland,  to 
Geneva,  Illinois,  where  they  bought  a  home,  and  the  reason  for 
that  is  that  a  major  facility,  Fermi  Lab,  is  there.   It's  a 
beautiful  place;  it's  like  a  park,  like  a  national  park  almost, 


and  there  are  a  lot  of  animals  on  the  grounds ,  and  they  have 
these  big  buildings  scattered  around.   He's  doing  very  well 
there,  and  she's  working  in  a  lawyer's  office  again. 

I'm  so  very  pleased  with  how  the  girls  have  developed. 
It  was  hard  and  tough.  They  came  up  in  the  early  seventies, 
and  while  they  never  had  any  problems  with  drugs  or  anything  of 
that  sort,  it  was  a  disquieting  period.   Because  of  their 
•other's  death,  they  in  part,  in  substantial  part  perhaps,  they 
really  didn't  apply  themselves  in  school  as  well  as  they  should 
have.   They  did  all  right,  and  they  graduated,  but- -and  I  don't 
know,  I'm  not  a  psychologist,  and  I  don't  know  what  the  reason 
for  that  is.   But  now  they've  developed,  and  I'm  so  amazed  at 
how  much  I  enjoy  conversations  with  both  of  them.   We're  on  the 
phone  a  lot,  and  also  now  of  course  with  Ann  here  in  Palo  Alto, 
we  can  have  times  together. 

The  other  very  nice  thing  that's  happened  is  that  while 
there  was  great  skepticism  and  considerable  concern  about  my 
remarrying,  and  it  took  a  little  while  for  that  to  work  out, 
now  Carol,  my  wife,  and  the  two  girls  are  very  good  friends. 
It's  just  worked  out  beautifully.   Patience  and  understanding 
are  very  helpful. 

So  now  they  find  their  old  man  knows  a  little  more  than 
they  used  to  give  him  credit  for,  and  also  their  stepmother  is 
really  quite  nice.   [laughs] 

Well,  that's  probably  a  good  time  to  stop. 


More  About  Practice  in  Sunnyvale  and  Palo  Alto 
[Interview  4:   September  15,  1992]  ## 


Hicke:  Okay,  let's  start  this  morning  by  filling  in  a  couple  of  things 
that  we  left  out  that  you  have  recalled  about  early  practice  in 
Sunnyvale . 

Peckhaa:    Yes.   One  of  the  most  significant  things  about  the  brief  period 
in  Sunnyvale  in  1946  and  '47  and  early  '48  was  that  I  met 
Joseph  Houghteling.   He  had  just  graduated  from  Yale  University 
and  had  come  out  to  work  for  his  cousin,  who  owned  the 
Sunnyvale  Standard,  a  weekly  newspaper  based  in  Sunnyvale.   Ve 
became  very  fast  friends,  and  our  lives  have  been  very 
intertwined  ever  since.   He  later  bought  from  his  cousin  the 
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Hicke: 
Peckham: 


Sunnyvale  Standard,  he  bought  the  Gllroy  Dispatch,  and  the  Los 
Gatos  Times,  and  becaae  a  young  newspaper  publisher. 

His  friendship  has  meant  a  great  deal  to  me.   I 
introduced  him  to  his  first  wife,  who  tragically  passed  away  in 
1963,  when  she  was  still  a  young  woman,  from  cancer.   He  was  my 
best  man  when  1  got  married,  and  I  was  his  best  man.  He 
introduced  me  to  my  present  wife.   Our  children  have  become 
extraordinarily  close  friends;  he  had  three  daughters,  I  had 
two  daughters. 

He  has  gone  on  to  distinguish  himself  in  many  public 
ways.  He  was  chairman  of  the  State  Park  Commission,  later  a 
member  of  the  State  Highway  Commission,  and  for  a  number  of 
years  chairman  of  the  BCDC,  Bay  Conservation  and  Development 
Commission,  and  has  been  on  the  Tahoe  Regional  Planning 
Authority  until  just  very  recently --TRPA.   He's  been  a 
prominent  leader  in  environmental  matters . 

The  other  memory  I  have  of  Sunnyvale  that  was  most 
pleasant,  and  I  think  also  was  quite  important  in  my 
understanding  more  about  small  community  life,  particularly 
business  and  professional  life:   I  was  a  member  of  the 
Sunnyvale  Lions  Club.  Those  people  all  became  very  good 
friends.   They  were  mostly  engaged  in  businesses  of  various 
kinds.   There  was  a  medical  doctor.   I  was  the  lawyer,  along 
with  Judge  Bond,  who  was  a  member  by  virtue  of  his  judgeship. 
We  had  many  very  delightful  times  together  and  which,  as  I  say, 
gave  me  insights  that  I  had  not  had  before  about  people  in 
those  activities  in  a  small  town. 

Can  you  elaborate  just  a  bit  on  some  of  the  insights? 

Well,  the  problems  that  they  had  to  confront  in  making  a  go  of 
it,  and  the  values  that  they  expressed,  and  how  they- -their 
view  of  government,  their  view  of  people  among  the  bar.   It  was 
extraordinarily  valuable  to  me,  as  I  look  back  upon  it. 

You  see,  it's  quite  easy  for  someone  to  be  reared  in  a 
suburban  enclave,  go  to  a  suburban  high  school  or  private 
preparatory  school,  and  then  go  to  a  college  such  as  an  Ivy 
League  college,  or  Stanford,  and  then  if  you  go  into  a  similar 
setting  in  a  very  large  law  firm,  you  really  never  have  had  the 
contact  with  people  out  in  the  community.   I  was  very  blessed, 
as  I  look  back,  because  I  had  those  opportunities  in  that  early 
period  to  be  associated  with  people  in  all  walks  of  life, 
through  politics  and  through  civic  activities  as  a  young  lawyer 
down  there . 
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Hicke:      That's  good,  thank  you.   Okay,  then  there's  one  other  thing 
that  we  wanted  to  talk  about,  that  I  wanted  to  ask  you  about: 
you  mentioned  that  a  number  of  assistant  U.S.  attorneys  became 
judges,  and  that  was  back  in  the  period  of  1948  to  1953. 

Peckham:    Before  we  get  there,  I  would  like  to  comment  on  another  part  of 

that  period  when  1  was  in  Palo  Alto  and  Sunnyvale  between  1946 

and  '48.  And  this  has  to  do  with  the  practice  of  law  in  Palo 
Alto. 

There  was  no  law  firm  in  Palo  Alto  that  had  more  than  two 
persons.   Now  the  largest  law  firm  in  Santa  Clara  County  is  in 
Palo  Alto,  and  it  has  well  over  a  hundred  people,  Wilson, 
Sonsini,  [Goodrich  &  Rosati] . 

I  remember  so  vividly  when  I  was  first  admitted  and 
started  practicing,  going  to  a  Palo  Alto  Bar  Association 
meeting  in  the  evening,  a  dinner  meeting  in  a  restaurant.   The 
[California]  state  bar  convention  was  going  to  be  held  in  a 
couple  of  months,  and  Palo  Alto  was  entitled  to  one  delegate. 
None  of  the  lawyers  wanted  to  go,  so  one  of  the  lawyers  turned 
to  me  and  said,  "You  know,  this  would  be  a  great  opportunity 
for  you.   You  should  go."  And  of  course,  I  was  delighted.   So 
I  was  duly  elected  a  delegate  to  the  state  bar  convention  that 
was  held  in  Santa  Cruz . 

I  remember  it  vividly,  because  the  Taft-Hartley 
legislation  was  pending,  and  the  high  point  of  that  convention 
was  a  debate  between  Senator  Robert  Taft,  who  was  sponsoring 
the  Taft-Hartley  legislation,  and  Senator  James  Murray  of 
Montana,  who  was  a  liberal  Democratic  senator,  albeit  the 
richest  man  at  that  time  in  the  Senate.   He  was  opposing  it. 

I  can't  remember  how  it  happened,  but  when  I  got  there,  I 
was  given  the  duty  of  being  the  host  person  to  Senator  Murray. 
I'm  certain  that  my  having  been  a  Democrat  may  have  had 
something  to  do  with  that.  Another  factor  was  that  he  had  a 
sister  who  lived  in  Palo  Alto  and  was  active  in  church 
activities  and  other  community  activities. 

So  that  was  delightful.   I  escorted  him  through  a  grove 
of  redwood  trees,  along  with  other  persons  who  were  dignitaries 
at  the  convention,  that  included  Senator  Taft. 

The  other  thing  that  stands  out  in  my  mind  was  how  small 
that  convention  was.   The  conference  of  state  bar  delegates, 
which  precedes  the  convention  itself,  was  so  small--!  was  a 
member  of  the  conference  by  virtue  of  being  elected  by  the  Palo 
Alto  Bar- -it  was  so  small  that  the  reception  for  the  delegates 
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could  be  at  the  local  country  club,  Pasa  Tienpo  Country  Club. 
I  can  remember  then-Governor  Earl  Warren  going  around  and 
speaking  individually  to  every  delegate  who  was  there.  And 
that  was  of  course  another  delight  to  me,  and  I  remember  that 
so  well. 

It  now  numbers  in  the  hundreds,  and  it's  an  entirely 
different  kind  of  body  than  it  was  in  those  days. 


Assistant  U.S.  Attorneys  Who  Became  Judoes 


Hicke:      Okay,  well,  now  are  we  ready  to  go  to  the  assistant  U.S. 
attorneys? 

Peckham:    Oh,  yes.   Certainly. 

It  was  somewhat  coincidental,  but  a  good  number  of  the 
assistant  United  States  attorneys  with  whom  1  served  became 
Judges.   There  had  been  judges  who  had  served  as  assistant 
United  States  attorneys  in  the  past,  but  not  as  many  as  came 
from  that  office  during  the  period  that  we  served.  Al 
Uollenburg,  who  was  a  judge  of  this  court,  served  in  the  late 
1920s  until  1933,  and  of  course  I  remember  him.  And  William 
O'Brien,  who  was  also  in  the  office  at  that  time,  later  became 
a  superior  court  judge  for  the  City  and  County  of  San 
Francisco. 

John  Preston  had  been  a  United  States  Attorney  back  in 
the  early  part  of  the  century,  and  he  became  a  justice  of  the 
supreme  court  [of  California]  and  then  later  went  into  private 
practice. 

During  our  era,  there  were  five  or  six  who  became  Judges 
of  various  courts.   Joseph  Karesh,  who  was  I  think  chief 
assistant  United  States  Attorney  when  I  left,  was  elected  to 
the  superior  court  of  the  City  and  County  of  San  Francisco  in 
1960,  and  is  still  serving- -well ,  he  had  retired.   He  serves  by 
designation  for  several  years  in  Alameda  County;  he  commutes 
over  by  BART.   He's  now  in  his  eighties. 

Bob  Drewes  became  a  judge  of  the  superior  court  here  in  San 
Francisco  and  served  until  his  death.   He  was  first  a  municipal 
court  Judge  and  then  he  was  elevated  to  the  superior  court. 

Maclan  Fleming,  who  is  a  very  able  lawyer,  who  had  gone 
to  the  Yale  Law  School  as  well  as  Yale  University,  was  an 
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Hicke: 
Peckham: 
Hicke: 
Peckham: 


assistant  during  the  time  I  was  there.   He  became  a  superior 
court  judge  in  Los  Angeles  County  and  became  an  associate 
justice  of  the  State  Court  of  Appeal  for  the  Second  District. 

Then  Fred  Wolflin,  who  was  assistant  U.S.  Attorney  during 
the  latter  part  of  the  period  in  which  I  served,  had  been  for 
years  until  his  recent  retirement  a  magistrate  judge  of  this 
court,  and  in  his  later  years  on  that  court  chief  magistrate 
judge. 

Another  assistant  United  States  Attorney  who  was 
appointed  just  as  I  was  leaving  was  James  O'Grady,  who  became  a 
judge  of  the  municipal  court  in  Santa  Clara  County.   He  still 
serves.   I  don't  believe  he's  yet  retired. 

Bob  Schnacke,  who  came  into  the  office  and  we  served 
together  for  several  months  before  I  left,  became  a  judge  of 
this  court,  and  he  still  is  a  senior  judge  who  works  very  hard. 

Then  the  United  States  Attorney  about  whom  I  have  spoken, 
Lloyd  Burke,  became  a  United  States  district  judge  for  this 
district. 

And  then  there  was  Robert  Peckham. 
[laughs]   Yes,  and  bringing  up  the  rear. 
Well,  how  do  you  account  for  all  of  this? 

Well,  I  don't  really  think  there  is  any  real  central  cause, 
central  reason.   Well,  one  of  the  things  I  think  it  means  is 
that  once  you've  been  an  assistant  United  States  Attorney,  I 
think  you  do  tend  to  aspire  to  be  a  judge.   In  the  old  days 
when  there  were  fewer  assistants,  you  were  in  court  every  day. 
If  not  trying  a  case,  you  were  there  certainly  for  the 
calendars.   It  became  a  part  of  your  professional  life,  and  I 
believe  almost  everyone  who  had  served  felt  that  being  a  judge 
would  be  a  magnificent  way  to  serve  in  the  profession.   I 
certainly  can  attest  to  that. 
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Private  Practice:   Darvin.  Pecklum  &  Varran.  1953-1959 


Labor  Union  Work 


Hlcke:      Now  last  time  I  think  we  had  Just  about  gotten  you  up  to  the 

point  where  you  were  going  to  enter  private  practice.   Perhaps 
you  can  tell  me  how  all  that  came  about. 

Peckham:    I  believe  I  have  mentioned  that  I  wished  to  leave  the  United 

States  Attorney's  office  before  I  was  married,  for  fear  that  I 
would  stay  in  the  United  States  Attorney's  office,  be  more 
timid  about  leaving.   So  I  made  the  plunge  and  left  in  July  and 
was  married  in  August. 

I  went  to  practice  with  Jay  Darwin,  who  had  a  law  office 
here  in  San  Francisco.   Charles  Warren  was  associated  with  him. 
There  had  been  also  a  lawyer  named  Dan  Fogel ,  who  had  been  in 
the  practice  longer  than  Charles.   Dan  Fogel  had  moved  to  Los 
Angeles  to  join  later  Bodle  and  Fogel,  George  Bodle,  who  had 
the  same  kind  of  practice  that  Jay  had. 

That  practice  had  to  do  with  representation  of  labor 
unions,  as  well  as  doing  trial  work  in  the  personal  injury 
field  and  a  certain  amount  of  general  practice.   Jay  had  come 
to  San  Francisco  from  New  York;  he  was  a  graduate  of  the  New 
York  University  Law  School.  He  had  been  with  the  National 
Labor  Relations  Board  as  an  attorney  and  then  entered  private 
practice. 

He  was  chosen  by  Arthur  Goldberg,  who  was  general  counsel 
for  the  United  Steelworkers  and  for  the  Congress  for  Industrial 
Organizations  [CIO].  You  remember  at  that  time,  in  the  1950s, 
there  were  two  major  labor  organizations.   There  was  the 
American  Federation  of  Labor  [AFL] ,  which  was  a  much  older 
organization,  and  there  was  the  more  recently  created  Congress 
for  Industrial  Organizations,  which  started  approximately  in 
1935. 

Phil  Murray  was  the  president  of  the  United  Steelworkers 
and  the  president  of  the  CIO.  Before  I  came  to  the  office, 
there  was  litigation  over  control  of  the  state  CIO 
organization.   It  had  been  in  the  control  of  the  leadership  of 
the  ILVU,  the  International  Longshoremen's  and  Varehousemen's 
Union.   Harry  Bridges  was  the  president  of  that  organization. 
That  leadership,  together  with  other  unions  of  similar 
philosophy,  tended  to  pursue  a  more  leftist  line  than  was 
compatible  to  the  philosophy  of  Philip  Murray,  Sidney  Hillman, 
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Walter  Reuther,  to  name  some  of  the  leaders  of  this  national 
CIO. 

And  so  Jay  Darwin  was  asked  to  represent  the  interests  of 
the  national  CIO  in  their  contest  with  the  Bridges  wing  of  the 
CIO  out  here,  and  that  did  lead,  as  I  indicated,  to  litigation, 
and  it  had  gone  on,  and  it  was  concluded  to  the  satisfaction  of 
the  national  CIO. 

Then  Jay  began  to  represent  all  those  unions  affiliated 
with  the  national  CIO.   Among  those  were  the  Amalgamated 
Workers,  United  Steelworkers,  the  National  Maritime  Union,  the 
United  Auto  Workers ,  Amalgamated  Clothing  Workers ,  and  then  the 
International  Ladies  Garment  Workers  Union,  which  was  an 
independent  union,  the  International  CIO  affiliate  in  the 
electrical  field,  and  the  Communication  Workers  of  America. 
Those  were  some  of  the  unions  that  come  to  mind. 

Now  some  had  considerable  membership  here,  and  others 
didn't.   Others  had  small  membership.   So  when  Dan  Fogel  went 
down  to  Los  Angeles,  where  he  became  a  very  prominent  lawyer 
and  was  chairman  of  the  Ninth  Circuit  lawyers  component  of  the 
Ninth  Circuit  conference,  just  before  he  died- -he  died 
unexpectedly  recently- -Jay  then  having  that  vacancy  in  his 
office  interested  me.   I  met  him  while  I  was  in  the  United 
States  Attorney's  office,  and  he  interested  me  in  coming  to  the 
firm,  and  I  did  do  that.   The  firm  became  known  as  Darwin, 
Peckham  &  Warren. 

For  the  first  three  years  I  came  to  San  Francisco,  had 
offices  down  in  Santa  Clara  County,  but  by  appointment.   But  in 
the  1950s,  the  Ford  Motor  Company  decided  to  go  to  Milpitas  and 
build  a  plant,  and  then  General  Motors  went  to  Fremont  and 
built  a  plant.   So  we  then  had  substantial  clients  in  the  area 
down  there.   I  also  had  clients  from  my  previous  connections 
down  there,  so  it  seemed  appropriate  that  I  stay  down  there 
full  time  and  come  up  here  to  help  with  federal  litigation  and 
any  special  assignments  that  the  office  might  want  to  give  me. 

So  from  1956  until  I  went  on  the  bench  in  '59,  I  stayed 
down  there  in  Palo  Alto  and  Sunnyvale  and  came  to  the  City  for 
special  cases,  other  cases  that  I  was  handling  up  here.   We  had 
to  defend  the  labor  unions  in  federal  court  where  they  would  be 
sued  under  the  Taft-Hartley  Act  for  damages  for  violation  of 
the  collective  bargaining  agreements  and  for  contact  that  was 
in  violation  of  the  law.   So  those  were  interesting. 
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Conflict  Among  Liberals 


Peckhaa:    1  think  It  would  be  appropriate  to  mention  with  Jay's 

involvement  In  that  earlier  litigation  about  which  I  just  spoke 
to  talk  about  an  important  phenomenon,  important  conflict,  that 
existed  for  a  number  of  years.   It  was  a  conflict  that  I  became 
aware  of  from  the  moment  that  I  became  active  in  Democratic 
politics  in  1938,  and  it  continued  up  through  the  1950s. 

It  had  to  do  with  the  tensions  in  many  organizations 
between  those  who  were  liberal,  centrist,  and  those  who  were  of 
the  extreme  left  persuasion.   This  conflict  as  1  say  was  across 
the  spectrum.   It  was  found  on  college  campuses  and  student 
organizations,  it  was  certainly  very  much  in  evidence  in  the 
Young  Democrats,  and  in  the  labor  movement. 

Hicke:      And  that's  what  was  causing  this  litigation? 

Peckham:    And  this  litigation  was  a  manifestation  of  this  conflict,  of 
this  tension,  that  went  on. 

There  was  considerable  humor  in  some  situations  that 
developed  out  of  it.   We  learned  early,  as  I've  mentioned,  that 
you  couldn't  leave  an  evening  meeting  by  ten  o'clock  when  you 
were  getting  tired  if  the  meeting  hadn't  adjourned,  because 
those  who  were  espousing  the  leftist  positions  had  great 
persistence  and  fortitude,  and  they  would  stay  until  the  early 
morning  hours.   So  if  most  of  their  opponents  left,  they  would 
be  able  to  put  through  resolutions  which  we  would  oppose 
because  we  didn't  agree  with  them,  and  also  because  of  the 
embarrassment  that  they  would  bring  to  the  organization. 

One  incident  illustrates  some  of  the  fast  turns  and 
changes  that  took  place  because  of  the  line  of  the  Communist 
party  during  that  period.   The  Young  Democratic  State 
Convention  of  1940  was  held  in  Oakland.   It  was  just  after  the 
presidential  preferential  primary. 

In  those  years,  there  was  an  early  primary  in 
presidential  years  in  May  or  June,  and  the  regular  primary  in 
those  years  was  in  August,  even-numbered  years.   The  leadership 
of  the  Democratic  party  had  a  delegation  on  the  ballot  pledged 
to  Franklin  Delano  Roosevelt.   It  was  a  delegation  that  had 
been  put  together  by  the  Roosevelt  administration  and  was  quite 
representative  of  the  different  interests  in  the  Democratic 
party  of  that  era.   It  did  not,  however,  include  the  more 
leftist  people  and  people  who  were  opposed  to  Roosevelt's 
policy. 


Peckham: 


Hicke : 
Peckham: 


92 


You  remember  the  German-  Soviet  pact  had  been  entered 
into,  the  nonaggression  pact,  and  when  that  happened,  the 
Communist  party  line  changed  from  one  of  supporting  collective 
security  to  one  of  isolation.  They  had  the  slogan,  "The  Yanks 
are  Not  Coming.*1 


Their  position  was  epitomized  by  the  slogan,  "The  Yanks  are  Not 
Coming."  So  the  lieutenant  governor,  Ellis  Patterson,  who  was 
ambitious,  headed  up  an  opposing  delegation  to  the  regular 
Democratic  delegation  pledged  to  President  Roosevelt.   It  was 
pledged  to  him,  and  he  campaigned  vigorously  opposing  our  lend- 
lease  policies  and  advocating  that  we  not  become  involved  in 
any  way. 

Roosevelt's  delegation  was  overwhelmingly  elected,  and  so 
Lieutenant  Governor  Patterson,  when  he  came  to  the  Young 
Democratic  convention,  having  been  invited  as  were  all 
Democratic  statewide  officeholders,  when  he  received  a  standing 
ovation  from  those  members  of  the  convention  who  were  disposed 
to  his  position  of  being  left-wing-  -the  left-wing  nature  on 
these  issues  --we  divided  up;  the  center  aisle  divided  us. 
Those  who  were  pro-Roosevelt  were  on  one  side,  and  those  who 
were  of  the  opposite  view  were  on  the  other  side. 

You're  indicating  right  for  Roosevelt,  and  left  for  the  other 
side.   Is  that  how  it  went? 


[ laughs ] 
was. 


That's  how  it  should  have  gone;  I'm  not  certain  that 


And  as  I  say,  they  all  stood  and  cheered.  He  then  made 
his  speech.  He  completely  reversed  himself.  He  came  out  100 
percent  for  lend-lease,  for  the  Roosevelt  foreign  policy,  and 
so  he  was  pledging  his  support  to  the  re-election  of  Franklin 
Delano  Roosevelt. 

So  when  he  concluded,  all  of  our  side  rose  and  cheered 
wildly,  and  the  other  side  sat  on  their  hands.   That  all  took 
place  within  twenty  minutes.  That  gives  you  a  little  of  the 
flavor  of  these  things. 

There  was  great  sensitivity  on  the  part  of  those  who 
opposed  the  domination  of  these  various  groups  by  persons  of 
the  left  persuasion.   The  opposition  to  the  leftist  people  was 


opposed  to  "The  Yanks  are  Coming"  from  song  "Over  There." 
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in  no  way  similar  to  that  voiced  later  in  the  fifties  by 
Senator  [Joseph]  McCarthy,  or  during  this  earlier  period  by  the 
Hearst  press,  which  was  blatantly  anti-Communist  in  a 
hysterical  kind  of  way.  Many  of  the  more  aggressive  left-wing 
leadership  knew  that  there  was  great  sensitivity  among  the 
centrist  people,  among  the  liberal  people,  and  they  would  play 
upon  that.   There  needed  to  be  a  clarification,  there  needed  to 
be  an  articulation  of  the  difference  between  those  who 
supported  the  New  Deal  but  were  not  supportive  of  extreme  left 
policies  and  programs. 

This  happened  in  1947,  I  believe.   There  was  created  an 
organization  called  the  Americans  for  Democratic  Action,  which 
we  talked  about  earlier. 


Labor  Litigation 


Hicke:      Well,  you  were  still  on  your  labor  practice,  and  we  haven't 
actually  heard  any  specifics  on  that. 

Peckham:    Oh,  yes.   Well,  Jay  Darwin  handled  all  the  matters  before  the 
National  Labor  Relations  Board.   He  also  handled  the 
negotiations,  to  the  extent  that  the  unions  had  a  lawyer 
involved  in  negotiations.  As  I  say,  I  tended  to  be  involved  in 
litigation  in  courts,  representing  the  unions  in  those  kinds  of 
actions.   Those  actions  would  arise  out  of  a  strike  where  an 
injunction  was  sought  from  the  superior  court  to  stop 
picketing,  to  somehow  regulate  union  activities  and  furtherance 
of  the  strike. 

Hicke:      So  you're  opposing  counsel  was  probably  labor  lawyers  from  the 
large  law  firms? 

Peckham:    Yes,  and  from  the  Employers  Council,  and  from  major  law  firms 
that  had  labor  departments.   That's  right.   Brobeck,  Phleger  & 
Harrison  represented  a  lot  of  the  maritime  employers  during 
that  period,  and  McCutchen  [Doyle,  Brown  &  Enersen]  represented 
United  States  Steel  Company  and  its  subsidiaries.   Those  come 
to  mind.   Littler,  Lordson  &  Mendelson  were  a  firm,  an 
excellent  employer  labor  firm,  but  I  don't  believe  that  we 
found  ourselves  in  opposition  to  them. 

Bob  Littler,  as  a  matter  of  fact,  was  a  good  friend  of 
mine,  and  somewhat  of  a  mentor,  and  used  to  send  me  some  very 
good  law  business  of  a  general  practice  nature;  because  of  his 
specialty  he  didn't  handle  those.   He  was  a  grand  man.   He  was 
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a  very  able  man  and  was  a  great  debater  when  he  was  at 
Stanford.   He  should  have  run  for  Congress.   The  Republicans 
wanted  him  to  run  for  Congress  at  the  time  they  put  up  Jack 
Anderson.  When  Bob  Littler  didn't  run,  a  farmer  from  down  in 
San  Benito  County  named  Jack  C.  Anderson  was  put  up  and  won. 
He  defeated  the  Democratic  incumbent.  That  was  in  1940,  as  1 
remember.  Maybe  in  1938;  either  '38  or  '40. 

But  he  was  young  and  just  getting  established  in  the 
practice,  and  he  was  starting  a  family,  and  he  didn't  feel  he 
could  do  it.   But  I've  often  thought  it  was  a  great  loss.   He 
would  have  made  a  great  contribution.  He  later  became 
prominent  in  the  profession.  That  law  firm  in  those  days  was 
highly  respected  by  all  parties  in  labor -management  activities. 

There  was  a  delightful  man  in  that  firm,  Walter  Lowrie, 
who  was  a  partner  and  a  very  learned  man.   I've  always  enjoyed 
being  on  the  other  side,  and  I  learned  a  great  deal  from  him 
about  many  matters  other  than  law. 

I  was  always  so  impressed  when  I  would  be  in  his  law 
office,  because  unlike  lawyers  generally,  his  bookshelves  were 
not  filled  with  law  books.   [laughter]   They  were  filled  with 
books  of  fiction  and  nonlegal  nonfiction.  He  later  left  the 
firm  and  did  retire  to  write,  as  I  understand  it.   He  was 
abroad;  I  think  he's  no  longer  with  us,  but  he  was  just  a 
delightful  person. 

Well,  that  gives  you  some  of  the  flavor  of  it. 
Had  Mr.  Darwin  been  in  the  practice  a  long  time? 

Yes.   He  was  considerably  older  than  I.   He  would  have  been  the 
late  forties  or  fifty  when  I  went  with  him,  early  fifties. 

So  he  had  a  well-established  practice? 
Oh,  yes. 

Those  were  some  pretty  heavy  hitters  as  far  as  labor  unions 
were  concerned. 

Oh,  yes.   And  of  course,  we  had  the  backup  of  Arthur  Goldberg 
and  his  office  in  Washington.  There  were  some  very  bright 
people  with  him  who  would  be  of  assistance  in  major  matters. 
In  fact,  Arthur  Goldberg  would  visit  us  here,  and  we  got  to 
know  him  before  he  became  secretary  of  labor  and  later  went  on 
the  [U.S.]  Supreme  Court. 
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What  were  your  impressions  of  him? 

Well,  that  he  was  a  very  bright  man,  very  bright  man.   He 
certainly  was  thorough,  he  certainly  was  well  versed  in  the 
labor  movement:   its  history,  its  economics,  as  well  as  the  law 
relating  to  labor.  He  was  very  cordial,  but  also  I  think  he 
would  have  been  better  served  if  he  had  a  greater  sense  of 
humor.   I've  always  said,  it's  a  glib  thing,  but  I've  always 
said  that  many  persons  when  approached  by  President  Johnson  to 
become  ambassador  to  the  United  Nations  and  to  give  up  the 
Supreme  Court  would  not  have  been  persuaded  by  President 
Johnson's  calling,  telling  them  that  they  were  going  to  bring 
peace  to  the  world  in  our  time.   I  think  if  you  had  a  better 
sense  of  humor,  you  might  not  have  been  persuaded.   I  think  it 
was  too  bad. 

He  came  to  this  court  a  great  deal  after  he  was  a  Supreme 
Court  justice.   He  would  come  to  Hastings  Law  School  and  give  a 
seminar  on  Supreme  Court  practice.   He  enjoyed  that  very  much, 
and  he  would  come  here  and  have  lunch  with  us  and  talk  to  the 
judges.   He  was  helpful  to  us,  represented  the  federal  judges 
in  litigation  involving  our  pay. 

The  Federal  Judges  Association? 

Yes. 

He  was  lead  counsel  in  the  first  case. 

Yes,  that's  right.   But  there  was  a  certain  sadness  I  detected 
when  he  would  be  talking  about  the  Court,  that  he  regretted 
very  much  he  didn't  remain  on  the  Court.   He  would  have  made  a 
great  contribution,  I  think,  as  the  years  went  on.   He  would 
have  been  quite  a  pillar  there. 


Well,  I  succeeded  in  interrupting  your  flow  there, 
something  else  there  that  we  should  talk  about? 


Is  there 


I  don't  think  so.   That's  pretty  much  the  flavor  of  it.   Those 
years  went  by  very  quickly,  because  I  was  three  years 
principally  up  here,  incidentally  down  in  Santa  Clara  County, 
and  then  the  second  three  years  the  reverse  was  true.   So  it 
didn't  seem  very  long  before  the  opportunity  came  to  leave 
practice  and  go  on  the  bench. 
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Eminent  Domain  Cases 


Peckham:    The  last  three  years  of  the  practice  was  a  very  interesting 
period  for  me.   I  was  down  there  in  Santa  Clara  County 
principally.   I  developed  another  specialty;  at  least,  I  was 
beginning  to  develop  a  specialty,  and  that  was  representing 
landowners  in  eminent  domain  cases . 

This  was  the  period,  of  course,  of  the  expanding  of  the 
schools  and  of  the  building  of  expressways  and  freeways.   These 
improvements  necessitated  taking  much  property.    In  the 
typical  case,  the  initial  offers  made  by  the  right-of-way 
agents  to  the  property  owner  were  not  close  to  fair  market 
value,  in  many  instances.   So  the  property  owners,  who  were 
fanners  principally,  would  seek  you  out  for  representation,  and 
then  often  you  would  be  able  to  negotiate  a  fairer  price,  and 
if  not,  you'd  go  to  trial.   There  would  be  then  a  battle  of 
expert  land  appraisers. 

I  found  that  very  interesting,  and  I  enjoyed  those  trials 
much  more  than  I  did  personal  injury  trials,  because  when  you 
were  talking  about  the  value  of  land,  you  were  talking  about 
something  that  had  a  concrete  value.   When  you  talked  about  the 
damage  incurred  from  pain  and  suffering,  you  were  talking  about 
something  that  didn't  have  a  market  value  that  was  very 
difficult  to  equate  to  dollars.   I  found  the  eminent  domain 
practice  very  satisfying,  and  I  was  pleased,  if  I  may  say  so, 
with  the  results  obtained  in  it. 

And  you  were  able  to  charge  the  people  in  a  way  that  was 
very  acceptable  to  them.   I  would  take  the  amount  they  were 
offered  before  they  came  to  me,  and  then  what  we  obtained  above 
that  amount  would  be  the  basis  for  our  fee  in  some  instances,  a 
percentage  of  that,  or  what  really  was  even  more  acceptable  was 
to  take  5,  6  percent  of  the  total  obtained.   That  was  what,  if 
they  had  sold  the  land  voluntarily,  they  would  have  to  pay  a 
real  estate  broker.   That  made  it  very  acceptable,  and  yet  it 
would  be  a  reasonable  fee  for  us ,  even  though  we  would  put  in 
considerable  work. 

Hicke:      Were  those  contingency  cases?  If  you  lost-- 
Peckham:    Well,  if  we  lost,  but-- 
Hicke:      You  didn't  lose  too  many? 

Peckham:    We  didn't  lose,  really.   You  might  only  get  a  few  thousand 
more,  in  which  case  it  wouldn't  have  been  so  much.   But 
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frankly,  In  every  case  we  had,  it  was  substantially  more  that 
we  obtained.   If  the  amount  offered  the  landowner  was  very  fair 
and  was  just  maybe  a  little  off,  you  would  negotiate  that,  and 
there  wouldn't  be  a  trial.  Then  obviously  your  fee  would  be 
considerably  less. 


Foothill  and  De  Anza  Comminitv  Colleae* 


Peckham:    The  other  thing  I  should  talk  about  during  that  period,  because 
it's  one  of  the  most  satisfying  experiences  that  I've  had  in 
public  life,  and  really  in  every  way,  both  public  and  private: 
in  January  of  1957,  the  northern  part  of  Santa  Clara  County 
becaae  a  community  college  district.   The  people  voted  to  have 
a  community  college,  and  the  district  consisted  of  Palo  Alto, 
Stanford,  Los  Altos  Hills,  Los  Altos,  Mountain  View,  Sunnyvale, 
and  Cupertino. 

In  May  of  that  year,  there  was  an  election  scheduled  for 
the  first  board  of  trustees.   I  was  very  interested  in  the 
concept  of  the  community  college,  and  I  saw  an  opportunity  of 
public  service  that  really  appealed  to  me.   It  was  a 
nonpartisan  office.   I  had  never  held  a  nonpartisan  office,  so 
I  looked  forward  to  that. 

I  wanted  to  be  certain  that  I  wasn't  going  to  run  from 
Palo  Alto  against  anyone  that  I  had  great  admiration  for  and 
great  respect  for,  and  Nathan  Finch,  a  very  distinguished 
lawyer  in  Palo  Alto,  was  on  the  Palo  Alto  school  board.  There 
had  been  appointed  by  the  county  superintendent  of  schools  an 
initial  provisional  board  to  arrange  for  the  election  and  to  do 
a  few  little  housekeeping  details.  The  members  of  that  board 
were  on  the  high  school  boards  of  the  high  school  districts 
making  up  the  community  college  district. 

Nate  Finch  and  Merrill  Van  der  Parl  were  the  two  from 
Palo  Alto,  both  of  whom  were  excellent  school  board  members.   I 
was  concerned  that- -I  was  not  going  to  run  if  Nate  Finch  ran. 
He  chose  not  to  run,  and  he  phoned  me  and  told  me  that  he  was 
not  going  to  run,  and  encouraged  me  to  do  so.   I  did. 

There  were  three  others  running  from  Palo  Alto:   Merrill 
Van  der  Parl,  Mary  Levine,  who  was  a  very  bright,  dedicated 
woman,  and  Pete  Christiansen,  who  was  on  the  Mountain  View-Los 
Altos  high  school  board.   He  was  an  oil  distributor,  and  whose 
wife's  family  were  extraordinarily  well  represented  in  public 
education  throughout  Santa  Clara  County  as  teachers  and 
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principals  and  superintendents  of  schools.   And  then  a  medical 
doctor,  Howard  Diesner,  had  been  on  the  Sunnyvale -Cupertino 
school  board  for  many  years,  and  also  Dr.  Robert  Smithwick,  who 
was  a  periodontist,  a  children's  dentist,  in  the  Sunnyvale 
area,  and  who  also  had  been  on  the  Sunnyvale-Cupertino  board. 
There  were  several  others  who  ran. 

We  spoke  at  forums.  Those  communities  were  not  as 
integrated  as  perhaps  it  could  be  said  they  are  now.   Palo  Alto 
and  Stanford  tended  to  be  with  Menlo  Park  and  Atherton  in 
constituting  the  mid- Peninsula  area.   People  took  the  Palo  Alto 
Times,  they  took  the  San  Francisco  Chronicle.   Some  took  the 
San  Jose  Mercury,  but  not  like  today. 

And  then  the  people  from  Sunnyvale  were  very  much  within 
the  area  of  influence  of  San  Jose ,  and  Mountain  View  tended  to 
relate  more  to  Sunnyvale  and  to  Santa  Clara,  San  Jose,  than 
they  did  to  Palo  Alto,  interestingly  enough.   That  has  changed. 
Los  Altos  and  Los  Altos  Hills  were  Palo-Alto  oriented. 

So  those  of  us  from  Palo  Alto  had  a  concern  that  the 
community  college  not  be,  as  we  somewhat  pejoratively  put  it, 
looking  back  on  the  matter,  a  trade  school.   Ve  didn't  want 
just  cosmetology  and  other  kinds  of  trades  taught  as  the 
primary  reason.  Ve  resisted  referring  to  the  community 
college,  as  some  public  educators  of  that  period  would  do,  as 
the  "thirteenth  and  fourteenth  grades."  Ve  thought,  and  our 
rhetoric  dealt  with  the  community  college  being  the  lower 
division  of  college. 

So  we- -Mary  Levine  and  Merrill  Van  der  Parl  and  I- -were 
emphasizing  the  academic  side.   1  think  we  were  not  wrong  in 
emphasizing  the  academic  side.   But  perhaps  we  should  have 
recognized  more  the  contribution  that  the  community  college 
could  make.   Ve  did- -I  must  say  that  in  defense  of  us,  now  that 
I  am  thinking  about  this --we  did  recognize  that  we  wanted 
electronic  technicians  educated  there,  dental  assistants,  law 
enforcement  programs,  curriculum.   So  we  did  recognize  the  need 
for  vocational  training,  as  well  as  for  an  academic  curriculum. 

So  the  five  of  us  were  elected:   Mary  Levine  and  myself 
from  Palo  Alto,  and  Pete  Christiansen  from  Mountain  View,  and 
the  two  doctors  from  Sunnyvale:  Howard  Diesner  and  Bob 
Smithwick.   Merrill  Van  der  Parl  was  not.   The  reason  why  Palo 
Alto,  which  had  expected  to  elect  all  of  its  three  candidates, 
didn't  do  as  well  was  that  the  vote  turnout  was  very  small. 
There  was  nothing  else  on  the  ballot. 
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I  had  not  been  too  familiar  with  school  board  elections, 
and  where  you  have  districts,  where  you  have  a  district  that 
has  a  component  of  other  districts  within  it,  if  on*  district 
has  a  very  hot  issue,  such  as  Mountain  View  did  when  we  were 
elected,  the  turnout  will  be  very  great.   It  night  be  as  high 
as  50  percent.   Mountain  View  had  a  tax  override  issue  on  the 
ballot,  so  it  got  a  tremendous  number  of  people  out  so  that  the 
Mountain  View  vote  gave  Pete  Christiansen  a  very  good  support, 
as  well  as  the  Sunnyvale  persons. 

Hicke:      Overwhelmed  the  Palo  Alto  vote. 

Peckham:    Yes,  particularly  Merrill  Van  der  Parl.   Mary  campaigned 

vigorously  in  all  of  the  districts,  and  she  actually  led  the 
ticket.   I  had  support  in  Sunnyvale  because  I  had  had  offices 
there  and  the  support  of  the  newspaper  there  as  well  as  the 
Palo  Alto  Times,  which  supported  the  Palo  Alto  people.   And  so 
I  was  fortunately  elected.   I  was  third,  as  I  remember. 

So  that  was  very  exciting.   We  then  had  to  make  several 
important  decisions,  and  those  decisions  would  affect  the 
future  of  the  district.  There  had  been  a  number  of  Junior 
college  districts  formed  throughout  the  state  after  the  war, 
and  it  wasn't  at  all  uncommon  for  a  great  split  to  occur  within 
the  district  over  the  selection  of  the  site  of  the  college. 
There  were  many  districts  that  had  rather  tragic  consequences 
as  a  result  of  the  divisiveness  caused  by  poor  handling  of  the 
site  selection  process. 

So  we  were  very  mindful  of  that .   We  were  also  very 
mindful  that  there  was  need  to  have  unanimity  in  the  selection 
of  the  first  superintendent,  and  so  it  took  us  several  months, 
because  there  was  a  disagreement  among  us . 

tt 

Peckham:    The  two  from  Sunnyvale  and  the  third  from  the  Mountain  View 

area  presented  a  young  school  administrator  who  had  been  highly 
recommended  by  the  Sunnyvale -Cupertino  school  superintendent, 
Chick  Stevens.   He  was  appointed  acting  superintendent.   The 
three  wanted  to  have  Chick  Stevens  appointed,  and  we  agreed  on 
that  as  an  interim  appointment. 

We  did  not  feel  that  the  candidate  presented  by  the  three 
trustees  and  the  acting  superintendent  was  the  kind  of  person 
that  would  be  best.   We  had  interviewed  several,  and  one  of 
them  was  the  president  of  the  Monterey  Peninsula  College, 
Calvin  Flint.   He  had  a  Ph.D.  from  Stanford  in  education.   He 
had  had  an  illustrious  war  record;  he  was  a  colonel  in 
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Hicke: 

Peckham: 


intelligence,  as  I  remember.   He  had  been  at  Monterey  Peninsula 
for  ten  years .  He  had  an  excellent  reputation  there . 

Mary  Levine  had  suggested  someone  froa  San  Francisco 
State  University,  where  her  husband  was  on  the  faculty.  He  was 
an  able  professor  and  administrator.   I  did  not  think  that  he 
would  be  the  one  that  the  others  would  support. 

So  I  remember  calling  Mary  and  saying,  "The  only  way 
we're  going  to  be  able  to  get  to  unite- -because  I  think  they 
will  support  Cal  Flint- -is  if  you  could  see  your  way  free  to 
appoint  Calvin  Flint."  And  she  recognized  the  dilemma,  but  she 
was  a  little  concerned  about  where  Cal  stood  on  issues  relating 
to  academic  freedom  and  some  other  issues  that  were  important 
to  her. 

There  was  a  woman  who  was  on  the  Monterey  Peninsula 
community  college  board  whom  she  knew  and  respected.   She 
found,  after  my  conversation  with  her,  that  the  woman  was  over 
in  Europe,  but  she  tracked  her  down  and  talked  with  her  about 
these  issues.  To  further  satisfy  Mary  and  to  some  degree  my 
own  curiosity  about  those  matters,  I  phoned  Fred  Farr  who  had 
been  the  state  senator  from  down  there  and  whom  I'd  known  for 
years,  and  who  was  liberal.   Fred  was  very  reassuring  about  Cal 
Flint  in  all  the  ways  that  we  had  asked  about  and  particularly 
concerning  the  issues  Mary  had  raised. 

So  I  can  remember  going  to  the  meeting  to  again  discuss 
the  thing.   You  have  to  remember,  this  had  been  going  on  now 
for  several  months.   1  said,  "Look,  1  think  we  could  get 
agreement  on  Cal  Flint."   So  they  immediately  said  yes,  and  so 
we  then  selected  Calvin  Flint. 

Well,  Bob  was  the  president  of  the  board  at  that  time,  a 
position  that  as  you  know  rotated. 

Bob? 

Bob  Smithwick,  Dr.  Smithwick.  We  then  said,  "Let's  phone  him." 
We  had  a  little  temporary  office  in  a  very  nice  storefront  in 
Los  Altos.   So  we  all  went  to  the  phone,  and  Bob  was  on  the 
phone- -we  were  all  huddled  around  him- -and  we  called  Calvin  and 
got  him.   Calvin  started  saying,  "Well,  you  know,  a  lot  of 
time's  gone  by  now  since  that  interview.   I  don't  know  if  I'm 
still  interested  any  more."  Well,  I  knew  that  wasn't  going  to 
last  very  long.   [laughter] 

Then  he  said,  "Well,  when  can  I  come  out  to  see  you?" 
[laughter]   So  he  came  up.   He  had  a  remarkable  amount  of 
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energy.   I  always  used  to  say  he  could  have  headed  a  national 
corporation  like  General  Motors.   I  mean,  he  had  a  great  sense 
of  the  practical,  he  knew  people,  he  was  articulate,  he  had  a 
quality  of  salesmanship  about  him,  advocacy.   He  would  have 
been  a  good  lawyer. 

He  also,  quite  co incidentally,  had  a  general  contractor's 
license.  He  was  entrepreneurial.  His  brother  was  a  general 
contractor  down  on  the  Monterey  Peninsula,  and  so  he  had  had 
some  kind  of  a  joint  venture  with  his  brother  on  the  side,  and 
there  was  never  any  criticism  of  it  down  there.   So  he  did  not 
continue  it  when  he  came  with  us. 

But  this  turned  out  to  be  of  immeasurable  help  in  the 
construction  of  the  two  campuses. 

Hicke:      Now,  which  two  campuses? 

Peckham:    Well,  it  would  be  the  Foothill  campus,  and  then  the  Cupertino 
campus,  De  Anza. 

Before  Cal  was  appointed,  the  acting  superintendent, 
Chick  Stevens,  made  the  suggestion  that  we  put  a  bond  issue  on 
the  ballot  for  I  think  it  was  $6  million.   Ue  had  no  basis  for 
it.   It  was  $6  or  $8  million.   And  I  can  remember  that  session 
as  vividly  as  if  it  were  last  year.  We  were  very  concerned, 
Mary  and  I,  about  that.   So  we  argued  against  it,  and  I  then 
made  the  motion  that  she  seconded  that  there  would  be  a 
citizens'  committee  formed  of  representatives  of  the  area,  of 
the  different  parts  of  the  district,  as  well  as  bringing  in 
many  of  the  great  people  that  we  have  in  that  area  to  make  a 
great  contribution.   And  so  it  carried,  and  we  did  do  that. 

They  made  a  thorough  study,  and  they  were  still  in  the 
process  of  making  that  study  when  Calvin  Flint  was  appointed. 
He  always  told  me  afterwards  that  if  we'd  gone  ahead  and  put 
that  $6  million  bond  issue  on  the  ballot,  he  would  not  have 
accepted  the  appointment,  because  it  was  not  enough  money,  and 
then  you  would  have  had  to  gone  back  to  the  people  and  ask  for 
more  money,  they  would  have  lost  confidence  in  you.   That's  how 
a  lot  of  districts  got  into  trouble,  as  well  as  getting  into 
trouble  over  the  poor  judgment  in  the  way  they  went  about  site 
selection. 


The  recommended  amount  was  $14  million,  so  it  was 
substantially  more.   I  believe  the  first  was  $8  million, 
was  substantially  more,  and  it  was  absolutely  necessary. 


It 
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In  the  meantime,  Cal  had  recommended  that  there  be  a 
temporary  site,  and  so  the  comnunity  college  district  purchased 
from  the  Mountain  View  elementary  district  an  abandoned  school 
on  El  Camino  Real,  and  that  was  the  first  site  of  Foothill 
College.   We  held  classes  there.   And  then  he  was  able  to 
assemble  the  faculty.   He  traveled  all  over  the  United  States 
interviewing  people .  He  had  been  very  active  in  these 
community  college  organizations,  administrator  organizations, 
and  other  organizations,  and  so  he  knew  how  to  tap  a  pool  of 
very  able  people. 

He  brought  some  of  his  best  people  from  Monterey 
Peninsula.  He  brought  others  from  all  over  the  United  States. 

Hicke:      Were  the  salaries  competitive? 

Peckham:    Yes,  they  were.   It  was  a  great  time  to  be  starting  an 
enterprise  such  as  this.   Our  bond  issues  all  passed; 
everything  came  up  roses.   That  was  before  the  taxpayers' 
revolt. 

So  then  we  decided  that  we  had  to  go  about  very  carefully 
making  the  decision  on  the  site,  because  Sunnyvale  wanted  it 
and  Cupertino  wanted  it  and  Los  Altos.   Palo  Alto  was  not 
making  any  real  noise  to  get  it,  as  I  remember.   So  we  formed 
what  we  called  the  augmented  board;  it  was  really  a  citizens' 
committee.   Simply  we  added  citizens  to  what  we  called  the 
Augmented  Board  for  Site  Selection. 

We  publicized  that  we  were  looking  for  sites,  and  real 
estate  brokers  were  in  a  great  frenzy,  presenting  sites  and 
hoping  that  their  site  would  be  selected  so  they  could  get  a 
substantial  commission.  And  then  I  remember  one  weekend  we  got 
in  a  bus,  the  augmented  committee  along  with  Cal  Flint,  the 
superintendent,  and  other  people  on  the  staff  by  then,  and  we 
toured  all  these  sites. 

We  then  had  also,  and  this  was  the  key  thing  we  did,  we 
also  formed  a  joint  venture  between  a  prominent  consulting 
company,  Booz ,  Allen,  and  someone  who  had  acted  for  me  as  a 
land  appraiser  in  those  eminent  domain  cases,  Carl  Thorsby, 
from  Los  Gatos.  They  worked  very  well  together,  and  they 
evaluated  all  the  sites.   They  also  projected  what  the  student 
growth  would  be  from  the  high  schools  as  the  area  developed. 

And  it  became  apparent  that  the  first  need  was  in  the 
north  end  of  the  district,  and  then  there  would  develop  a  great 
need  in  the  southern  district,  so  that  the  plan  should  be  to 
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acquire  a  site  in  the  north  part  and  then  again  in  the 
Cupertino  area. 

Hicke:      Would  property  values  start  going  up  as  soon  as  it  was  known 
that  you  were  looking  for  sites? 

Peckham:    Well,  they  do  around  the  sites,  oh,  yes. 

Hicke:      But  I  mean  for  the  site  itself? 

Peckhaa:    Well,  yes.  We  did  negotiate  it;  both  sites  were  negotiated. 

Cal  Flint  was  particularly  attracted  to  the  Los  Altos 
Hills  site,  and  it's  a  beautiful  site.   So  we  then  chose  that 
site  as  the  first  one. 

Before  Cal  came  aboard,  it  was  recommended  that  we  select 
an  architect,  and  there  was  a  considerable  competition.   My 
classmate  from  Stanford  was  one  of  the  principal  contenders, 
Jack  Warnecke.   He  had  done  some  very  excellent  things.   He  was 
later  of  course  to  do  a  great  deal  in  Washington,  D.C., 
including  the  Kennedy  Monument  and  the  Lafayette  Square 
restoration. 

And  the  other  was  Ernest  Kump .   Ernest  Kump  had  done  a 
lot  of  school  architecture;  he  was  very  innovative.   He  had 
done  something  that  made  him  more  attractive  to  the  three  from 
the  other  districts:  he  had  entered  into  a  joint  venture  with 
these  two  retired  army  engineers  architects  who  had  done  the 
Sunnyvale -Cupertino  High  School  District  work  for  a  number  of 
years  and  were  known  to  the  doctors,  Diesner  and  Smithwick,  and 
to  the  acting  superintendent. 

It  turned  out  it  was  a  very  good  move,  because  Ernie  Kump 
was  superb  on  design,  creative,  imaginative,  and  these  old  boys 
were  great  on  where  the  pipes  went  and  where  the  wiring  went 
and  all  of  that  sort  of  thing.   So  they  made  a  very  good 
combination,  and  they  got  along  very  well.   Cal  Flint- -and  now 
it's  getting  into  the  building- -we  selected  the  Joint  venture, 
Kump  and  these  colonels  whose  names  will  come  to  me  before  all 
this  is  completed --and  Jack  Warnecke,  though  we  had  the  highest 
regard  for  him,  we  thought  under  the  circumstances,  and  given 
again  we  wanted  to  make  as  unanimous  a  decision  as  we  could, 
that  we  would  select  Ernest  Kump  and  the  other  gentlemen. 

But  during  the  entire  construction  of  the  building,  Cal 
Flint  would  have  these  morning  meetings  with  the  contractor, 
with  the  architect,  and  he  would  get  any  problems  immediately 
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addressed,  and  he  would  help  resolve  them.   He  was  a  driving 
force,  and  he  was  very  smart  and  very  practical. 

Hicke:      Instead  of  waiting  around  until  they  built  the  door  facing  the 
wrong  way? 

Feckhaa:    Yes.   He  was  up  there,  and  he  was  on  top  of  everything.   He  had 
enormous  energy.   He  was  that  way  about  everything  in 
connection  with  the  administration  of  the  school.   So  we  were 
just  very  blessed  that  we  got  him.   The  Foothill  College  plans, 
buildings,  campus,  won  the  American  Architectural  Award  for 
Colleges  the  year  it  was  concluded. 

The  acquisition  of  the  site,  to  return  to  that,  did  not 
require  litigation.   There  were  two  parcels  that  had  to  be 
purchased.   One  was  owned  by  some  people  who  wanted  to  sell  it. 
They  had  bought  it  for  speculation,  and  they  were  delighted 
that  we  came  and  wanted  it.   The  other  part  of  the  site  was 
owned  by  someone  whom  1  knew,  John  Lowman  and  his  wife,  and 
they  did  not  want  to  sell.   They  were  furious  with  me  for,  as  a 
board  member,  having  voted  to  acquire  those  properties. 

But  in  the  end,  when  the  die  was  cast  and  a  fair  price 
was  arrived  at,  they  accepted  the  money.   They  couldn't  contest 
the  taking;  they  could  just  contest  the  amount  of  money.   So 
they  had  their  own  appraisers,  and  they  were  satisfied  that 
what  the  district  was  paying  was  a  fair  market  value.   They 
then  moved  across  the  street  to  a  lovely  residential  area 
called  Pink  Horse  Ranch,  and  they  have  their  place  there. 

Those  decisions  were  very  important  as  to  how  the  college 
was  to  be  developed.   Then  while  I  was  still  on  the  board,  we 
acquired  the  property  on  which  De  Anza  was  to  be  built,  and 
that  was  owned  by  a  man  named  Euphrat  who  had  been  in  the 
canning  and  packing  business.   It  was  a  beautiful  place.   The 
grounds  were  lovely;  it  was  in  Cupertino.   It  had  a  Petit 
Trianon  replica  on  it,  which  is  still  in  use  as  the  Center  for 
History  down  there.   And  then  it  had  a  sort  of  sunken  garden,  a 
large  sunken  area,  that  made  it  more  attractive.   We  were  able 
to  preserve  the  wine  buildings- -there's  a  wine  cellar,  a 
building  that  had  long  been  there,  went  back  for  many  years  to 
when  the  original  ranch  was  put  together.   So  those  add  a 
certain  charm  to  the  environment . 

The  attorney  for  Euphrat  was  an  old  partner  in  Pillsbury, 
Madison  &  Sutro,  Del  Fuller's  father. 

Hicke:      Oh,  yes! 
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Peckham: 
Hicke: 
Peckham: 
Hicke: 

Peckham: 


Hicke: 
Peckham: 
Hicke: 
Peckham: 


Whose  first  name  escapes  me. 

It's  Del  Fuller. 

Del  Fuller  too;  I  thought  so. 

It's  actually  D.  L.  Fuller,  both  of  their  names,  but  one's 
senior  and  one's  junior. 

I  see.   I  thought  it  was  Del,  and  I  thought  no,  that's  the 
younger  one  I  know.  Well,  and  so  the  last  thing  I  did  as  a 
member  of  the  board  was  to  go  up  with  Cal  Flint  and  complete 
the  negotiations  up  at  Pillsbury,  Madison  &  Sutro  in  Mr. 
Fuller's  office.   We  were  very  pleased  with  the  acquisition. 
And  then  I  went  on  the  superior  court,  and  the  county  counsel, 
Spencer  Williams  of  our  court,  gave  an  opinion  that  there  was  a 
potential  conflict  of  interest  if  I  stayed  on,  and  so  I  had  to 
resign. 

I  was  very  disappointed.   I  suppose  in  some  ways  I 
learned  from  that  experience  the  impact  you  can  have  on  a 
public  organization  or  an  institution,  and  how  you  can  make  a 
difference. 

In  the  whole  community. 

Yes. 

One  person. 

With  the  development.   Well,  of  course,  Mary  Levine  should  not 
be  underestimated  in  any  way  in  there.   She  made  a  very 
substantial  contribution.   And  the  others  were  in  there  also, 
and  I  don't  want  to  detract  from  them  in  any  way. 

But  it  was  understanding  them  and  their  interests,  and  as 
the  expression  is,  "where  they  were  coming  from,"  and  helping 
build,  contributing  to  building  consensus,  and  recognizing  the 
values  that  we  wanted  to  make  certain  were  from  the  start  at 
the  core  of  this  new  community  college.   And  it's  been 
recognized  for  its  excellence  for  years.   It  continues  to  pay 
dividends  in  satisfaction. 

Fern  Smith,  who  is  a  judge  of  our  court,  married  young, 
before  college,  had  a  family,  and  then  later  went  to  college. 
She  went  to  community  college;  she  went  to  Foothill  College. 
She  did  extraordinarily  well,  and  then  transferred  into 
Stanford,  and  then  into  the  law  school.   And  then  after  the  law 
school,  she  went  into  Bronson,  Bronson  &  McKinnon  and  did 
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excellently  there  and  became  the  managing  partner  just  before 
she  came  to  the  superior  court,  where  she  was  briefly  before 
coming  here. 

That  happens  to  be  a  very  high-profile  example,  but  there 
are  many,  many  examples  of  people  who  were  able  to  then 
transfer  to  the  University  of  California  system,  to  Stanford, 
and  others  who  went  on  into  vocational  work  and  have  had 
successful  lives,  made  contributions  in  those  ways.   So  that 
was  great. 

Hicke:      Did  you  have  anything  to  do  with  the  Center  for  History, 
getting  that  going? 

Peckham:    Well,  I  was  involved;  I  was  not  one  of  the  primary  people.   By 
then  I  was  here,  I  believe,  on  the  federal  bench.   But  because 
of  my  interest  in  history,  I  was  involved.   I  don't  think  I  was 
on  the  early  board,  but  the  instructor,  who  was  a  colorful  kind 
of  guy,  used  to  engage  me  quite  a  bit,  and  also  because  we  were 
creating  our  historical  society  here,  I  was  in  touch  with  them 
about  matters  of  mutual  interest  and  that  sort  of  thing.   And  I 
go  to  the  exhibits  as  much  as  1  can  and  support  them  now. 

Hicke:      I  think  they  have  a  wonderful  collection  relating  to  California 
history. 

Peckham:    Yes.   Well,  he  did  these  little  books,  you  know,  on  various 
historical  subjects.   They're  really  quite  good,  because 
there's  nothing  else.   He's  done  some  on  the  orchards  and  the 
farmers,  and  they've  had  some  very  good  exhibits- -the  early 
newspapers,  for  instance- -and  we  were  there.   And  of  course  Joe 
Houghteling  was  very  interested.  And  Harry  Farrell,  who  wrote 
that  book  recently  on  the  lynching  in  San  Jose- -he  was  there, 
and  different  newspapers  had  exhibits;  Mort  Levine,  who  owns 
several  small  newspapers  now. 

Hicke:      Well,  let  me  ask  one  further  question:   you  talked  about  the 
curriculum  and  your  thoughts  on  it  when  you  were  campaigning. 
Did  you  then  have  any  part  in  the  decisions  about  it? 

Peckham:    Yes,  yes.   Cal  Flint  appointed  Nate  [Nathan  H.]  Boortz ,  who  was 
with  the  Palo  Alto  Unified  School  District,  as  the  head  of  the 
technical  education,  1  think  it  was  called.   It  wasn't  called 
vocational  education;  it  was  called  1  think  technical 
education,  or  some  such  name  such  as  that.   He  was  very  able, 
and  programs  were  developed  and  presented  to  the  board  that  we 
enthusiastically  embraced.   There  were  many  programs  that  we 
really  weren't  aware  of  when  we  were  campaigning,  and  I  began 
to  realize  that  there  was  a  great  need  for  a  great  many 
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Hicke: 
Peckham: 
Hicke: 
Peckham: 


students  to  have  such  prograns.   Not  everyone  could  go  on  to 
college,  or  perhaps  should  go  on  to  college.   We,  I  think,  were 
too  focused. 

In  the  end,  however,  it  worked  out  fine.  We  recognized 
the  need  for  very  high-quality  vocational  training.   We  called 
it  semiprofessional .   We  didn't  want  it  to  be  like  some  of  the 
community  colleges  that  were  really  cast  in  the  mold  of  the 
thirteenth  and  fourteenth  grades  and  did  have  some  sort  of 
trade -school  kind  of  training;  there's  a  need  for  that,  and 
that  I  guess  is  what  has  caused  me  to  be  a  little  less 
aggressive  about  this  point  of  view. 

Maybe  it's  proper  to  put  it  in  the  community  college,  and 
maybe  we  were  quite  mistaken  about  that.   The  argument  is  made 
if  somebody  is  going  into  some  craft,  they  should  have  the 
opportunity  to  have  an  English  literature  course,  to  be  exposed 
to  courses  in  culture  and  political  science,  and  economics. 
Why  would  you  want  to  not  have  those  included?  And  I  imagine 
that  tension  still  goes  on  to  a  degree,  but  we're  very  pleased 
with  the  balance  that's  been  struck  at  both  Foothill  and  De 
Anza. 

Balance  must  be  the  key  word. 

Yes. 

Because  you  can't  do  everything. 

Yes,  that's  right.   And  there  are  these  programs  that  are 
needed.   What's  happening  now  is  interesting,  and  that  is  that 
instead  of  educating  people  at  the  community  college  campus  in, 
say,  how  to  be  electronic  technicians,  arrangements  are  being 
made  with  community  colleges  to  go  to  the  plants  themselves  and 
put  on  the  courses,  and  the  employers  are  encouraging  them.   I 
believe  that's  being  done  here  in  the  city  college  inside  San 
Francisco. 
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STREAMLINING  COURT  ADMINSITRATION  AND  FORMATION  OF  THE  NORTHERN 
DISTRICT  COURT  HISTORICAL  SOCIETY 


[Date  of  Interview:   July  13,  1993] 


Early  Acquaintance 


Hicke:    I'd  like  to  start  by  asking  you  when  you  first  knew  Judge  Peckham. 

Orrick:   I  have  known  Bob  Peckham  for  many  years.   I  first  met  him  when  he 
was  an  assistant  United  States  attorney  and  interested  in,  and 
active  in,  Democratic  politics. 

Hicke:   And  you  were  in,  what,  Washington  then? 

Orrick:   No,  I  was  in  San  Francisco  then,  and  we  had  mutual  friends,  Jack 
Abbott  in  particular,  who  were  sort  of  professional  or  semi- 
professional  politicians.   So  we  did  a  few  things  together  down 
the  Peninsula,  and  I  was  more  active  in  San  Francisco. 

Hicke:   Okay,  and  then  you  were  gone  for  a  while. 

Orrick:   Well,  yes,  I  was  in  Washington  in  President  [John  F.]  Kennedy's 

administration.   I  was  assistant  attorney  general  in  charge  of  the 
civil  division  [Department  of  Justice],  and  then  I  was  deputy 
undersecretary  of  state  for  administration  [Department  of  State] 
and  then  I  was  assistant  attorney  general  of  the  antitrust 
division  [Department  of  Justice],  and  all  that  occurred  between 
1961  and  1965. ' 


'See  William  H.  Orrick,  Jr.,  "A  Life  in  Public  Service: 
Politics,  the  Kennedy  Administration,  and  the  Federal  Bench, 
History  Office,  University  of  California,  Berkeley,  1989. 
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Hicke:   And  fortunately,  we  have  all  that  on  record  in  your  own  oral 
history. 

Orrick:  Yes,  that's  right. 

Hicke:   Okay,  so  when  would  you  have  encountered  Bob? 

Orrick:   Well  then,  of  course,  he  was  on  the  Superior  Court  of  Santa  Clara 
[County],  and  I  don't  think  I  saw  him  more  than  once  or  twice 
between  that  time  and  the  time  I  came  to  this  court.   I  remember 
appearing  before  him  on  one  occasion  down  in  Santa  Clara  County, 
but  that's  really  the  extent  of  my  recollection  of  the  frequency 
of  our  meetings . 


Organizing  the  San  Jose  Court 


Orrick:   I  came  to  this  court  as  a  United  States  District  judge  in  August 

of  1974,  and  Bob,  at  that  time,  was  a  judge  at  this  court.   He  was 
helpful  to  me  in  a  number  of  ways  in  getting  started,  but,  as  1 
recollect,  most  of  his  interest  was  located  in  San  Jose.   He  was 
bound  and  determined  to  open  a  division  of  this  court,  as  it  were, 
in  San  Jose.   And  he  arranged  to  have  some  of  his  cases  tried  down 
there,  and  things  like  that. 

Hicke:   That  was  a  form  of  indicating  that  he  wanted  a  distinctive, 
separate  division? 

Orrick:   As  I  recollect  it,  he  told  me  that  Congressman  Don  Edwards,  who 
assisted  him  in  his  efforts  to  become  a  judge  at  this  court,  and 
he  were  most  anxious  to  have  a  United  States  District  Court  in  San 
Jose,  and,  of  course,  today,  the  amount  of  work  that  they  have  in 
San  Jose  is  almost  as  much  as  we  have  right  here  in  San  Francisco. 
So  they  wisely  foresaw  the  growth  of  that  community,  and  he  did 
everything  that  he  thought  he  could  do  politically  and,  to  a 
certain  extent,  administratively,  to  create  that  division.   1 
forget  whether  we  call  it  a  division  or  a  branch. 

Hicke:   Can  you  elaborate  a  little  bit  on  the  political  and  administrative 
maneuvers  that  were  required? 

Orrick:  Well  I  think  that  he  and  Don  Edwards  would  call  on  colleagues  of 
Edwards,  all  with  a  view  to  getting  the  division  established  down 
there.   That's  about  all  that  I  knew  about  it. 

Hicke:   And  what  was  his  basic  reasoning  for  wanting  this? 
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Orrick:   Well,  because  they  both  thought  that  San  Jose  would  grow 

considerably.  Bob  lived  down  there  in  that  area,  as  did  Don 
Edwards,  and  their  reasons  were  quite  understandable  for  wanting 
to  have  the  area  recognized  by  having  a  United  States  District 
Court  there,  really  for  the  sane  reasons  that  there's  an  effort 
now  going  forward,  which  will  be  successful  in  a  year  or  so,  to 
have  a  branch  of  the  court  in  Oakland. 

Hicke:    So  it's  not  entirely  the  effect  of  the  increased  workload. 

Orrick:  No. 

Hicke:   Okay,  that's  interesting. 

Orrick:   I  should  say,  however,  that  quite  obviously  the  workload  in  both 
places  has  increased  tremendously,  probably  at  a  faster  rate  in 
San  Jose  than  in  San  Francisco. 

Hicke:   Do  you  remember  how  long  it  took  him  and  Congressman  Edwards  to 
effect  this?   It's  in  old  records,  I  suppose. 

Orrick:   It  is,  but  they  started  out- -they  had  a  small  wooden  building  some 
distance  away.   Judge  [William  A.]  Ingram  has  this  at  his 
fingertips,  because  he  participated  very  actively  in  building  up 
the  branch  there.   And  then  Spencer  Williams,  who  lived  down  in 
that  area,  wanted  to  go  down  there;   it  was  near  his  home  and  so 
on,  and  the  same  for  Judge  Ingram.   Then  a  federal  building,  a 
courthouse  actually,  was  constructed  in  San  Jose  proper,  which  is 
going  to  be  named  the  Robert  F.  Peckham  Courthouse.   He  had  his 
court  down  there,  and  he's  had  his  picture  painted  and  it  hangs  in 
one  of  the  reception  rooms  in  that  courthouse,  so  it  was  steadily 
a-building  froa  that  time  right  up  to  this  time.1 

Hicke:   Did  it  require  an  act  of  Congress  to  establish  this? 

Orrick:   Well,  yes.   As  a  place  for  where  this  court  sits,  the  Congress 

makes  that  determination.  And  then,  of  course,  getting  the  funds 
to  build  the  courthouse  and  all  that  comes  out  of  the  federal 
government  and,  originally,  in  appropriations  from  the  Congress. 

Hicke:   Perhaps  Judge  Ingram  is  the  person  who  could  tell  me  the  most 
about  the  actual  building. 

Orrick:   Oh  yes. 


xSee  Christian  G.  Fritz,  A  Judicial  Odyssey:  Federal  Court  in  Santa 
Clara,  San  Benito,  Santa  Cruz,  and  Monterey  Counties  (San  Jose:  Advisory 
Committee --San  Jose  Federal  Court,  1985). 
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Hicke:   I  know  that  was  a  considerable  project. 

Orrick:  That  was,  and  then  when  Judge  Ingraa  was  the  chief  judge  of  our 

court,  he  had  his  headquarters  down  there  in  San  Jose,  and  he  and 
Judge  Peckhaa  and  the  others  were  busily  working  out  their  ever- 
increasing  caseload.   They  took  all  the  cases  from  Santa  Clara 
County,  Monterey  County,  Santa  Cruz  County,  I  think  San  Luis 
Obispo  County.   But  Judge  Ingraa  will  have  all  that,  as  I  say,  at 
his  fingertips. 


The  Patty  Hearst  Case 


Hicke:   Okay,  that's  a  good  thing.   Meanwhile,  what  was  going  on  here? 

Orrick:   Well,  we  were  quite  busy  up  here.   The  main  activity  in  this  time, 
I  say  1974  until  he  became  chief  judge  in  1976,  was  the  Hearst 
case,  Patty  Hearst  case,  which  was  tried  by  then  Chief  Judge 
Oliver  Carter.  And  Judge  Carter,  at  the  conclusion  of  the  case, 
started  immediately  to  try  an  antitrust  case,  and  regrettably,  had 
a  heart  attack  and  passed  away.   And  that  left  Judge  Peckham, 
being  the  person  on  the  court  who'd  been  here  the  longest,  to 
being  chief  judge  of  the  court. 


Peckham' s  Administration  as  a  Chief  Judee 


Orrick:  When  he  became  chief  judge,  we  were  much  smaller  then.  We  didn't 
have  any  particularly  formal  meetings.   We  would  meet,  it  seemed 
to  me,  just  occasionally;  nobody  took  any  notes,  and  the  judges 
drifted  in  and  out,  staying  anywhere  from  five  to  twenty  minutes. 
Not  a  great  deal  happened. 

When  Bob  became  chief  judge,  he  formalized  the  meetings;   we 
had  them  down  in  the  dining  room,  we  had  formal  agendas,  and,  as 
the  burden  on  the  court  grew  with  more  and  more  cases ,  we  had  more 
and  more  problems,  and  more  and  more  administrative  problems,  and 
he  was  able  to  handle  those . 

He  had  enjoyed  very  much  attending  meetings  of  other  judges, 
where  he  would  learn  a  good  deal ,  and  he  always  shared  his  new 
found  knowledge  with  the  rest  of  us  when  he  returned.   As  the 
chief  judge,  he  attended  metropolitan  chief  judges'  meetings,  held 
once  or  twice  a  year  around  the  country.   Then  he  became  very  much 
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interested  in  the  American  Bar  Association,  and  he  became  chairman 
of  the  Federal  Trial  Judges  section. 

He  was  also  very  much  interested  in  Alternate  Dispute 
Resolutions.  And  he  pioneered  that  much  used  and  often  maligned 
method  for  settling  controversies  among  litigious  citizens.   He 
didn't  stop  Just  with  arbitration,  but  he  added  a  mediation 
factor.  And  then  he  developed  something  that  he  called  Early 
Neutral  Evaluation.   These  efforts  received  a  good  deal  of 
publicity  in  the  national  legal  press,  and  he  was  given  several 
awards,  as  I  recall  it,  for  the  work  that  he'd  done  in  this  field. 
And  indeed,  in  our  court  today,  we  have  the  most- -thanks  to  Bob 
Peckhaa- -  the  most  used  system  of  Alternate  Dispute  Resolution 
vehicles,  and  it's  better  than  anything  else  in  the  country  that  I 
know  of,  and  I  know  a  little  bit  about  it  because  I  have  followed 
it  very  carefully.  Apropos  of  the  Alternate  Dispute  Resolution, 
he  testified  before  the  Congress  on  a  number  of  occasions, 
suggesting  legislation  embodying  this  type  of  solving  problems, 
ways  of  solving  problems.   He  lectured  on  it,  and  he  wrote  about 
it. 


Formal it ing  Meetings 


Hicke:   Veil,  that's  a  great  overview,  but  what  I'd  like  to  do  is  go  back 
and  ask  you  a  few  more  questions  about  each  one  of  these  things 
that  you've  mentioned.   Going  back  to  the  meetings  that  he 
formalized,  what  were  the  kinds  of  problems  that  you  would  deal 
with  in  those  meetings? 

Orrick:   Problems  relating  to  our  budget,  method  of  handling  particular 
types  of  cases,  such  as  cases  where  a  person  wants  to  represent 
himself  (known  as  per  se  pro  se  cases) ,  everything  having  to  do 
with  the  nuts  and  bolts  of  running  a  court,  and  the  agendas  today 
are  substantially  as  heavy  as  they  were  in  his  time,  as  the 
judicial  system  has  changed  somewhat. 

Hicke:   If  an  example  or  an  anecdote  comes  to  mind  any  place  along  here,  I 
always  would  like  to  get  those.   Now,  can  you  recall  one  specific 
meeting  where  there  were  some  of  these  discussions? 

Orrick:   1  can't  any  more  than  I  can  recall  what  happened  at  a  meeting  we 

had  last  week,  because  they're  all  business -type  meetings,  and  you 
tend  to  do  your  work  and  then  put  it  out  of  your  mind. 

One  of  the  things  he  did,  in  connection  with  the  Ninth 
Circuit  [Judicial]  Conference,  was  to  sponsor  or  strongly  support 
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the  program  that  the  conference  now  has  for  having  lawyers  from 
each  district  participate  as  part  of  the  district  delegation.   He 
brought  the  bench  and  the  bar  much  closer  together  than  it  had 
been  previously,  including  top  lawyers,  both  young  and  old,  in  the 
consideration  of  various  problems,  such  as  some  of  these  systems 
for  Alternate  Dispute  Resolution. 

Hicke:   And  that  conference  would  meet  once  a  year,  is  that  correct? 

Orrick:   That  meets  once  a  year,  yes,  comprised  of  all  the  districts  within 
the  Ninth  Circuit.   And  the  Ninth  Circuit,  of  course,  as  you  know, 
runs  from  Guam  to  Arizona,  and  as  far  east  as  Idaho,  and  as  far 
north  as  Montana. 

Hicke:   And  Alaska. 
Orrick:   Alaska,  quite  so. 

Hicke:   Well,  that's  very  helpful.   Do  you  have  any  ideas  about  the  sort 
of  impact  that  these  meetings  would  have  on  how  business  was 
conducted  in  the  court? 

Orrick:   I  think  everybody  was  quite  satisfied  with  the  way  that  he  ran  the 
meetings.   Everybody  had  a  chance  to  participate  in  the  decision- 
making  process.   He  was  always  very  fair,  and  one  left  the  meeting 
feeling,  "Well,  I've  done  my  best,  and  I  hope  we've  helped  Bob  on 
such  and  such  a  problem." 

Then,  perhaps  one  of  the  things  which  everybody  will  remember 
the  best  is  when  he  would  preside  over  special  meetings  of  the 
court  held  at  the  time  that  a  new  judge  was  admitted,  and  he  would 
spend  a  great  deal  of  time  preparing  his  remarks,  and  he  was  most 
gracious  and  thoughtful  in  his  remarks. 


Formation  of  the  District  Court's  Historical  Society 


Orrick:   He  was  a  great  history  buff.   He  just  loved  history,  and  so  we  all 
learned  a  lot  more  about  the  history  of  our  court,  going  back  to 
the  first  United  States  District  Judge,  Ogden  Hoffman,  who  served 
on  our  court  from  1850  until  1890.   Scarcely  one  of  these 
occasions  would  go  by  without  him  calling  to  mind  certain 
historical  facts  and  old  stories  of  the  courthouse  and  things  like 
that.   And  everybody  greatly  appreciated  the  way  he  did  that  and 
the  very  gracious  manner  he  had  in  welcoming  someone  new  to  the 
court,  or  introducing  speakers,  or  whatever  the  occasion  would  be. 


Hicke: 

Orrick: 

Hicke: 

Orrick: 


Hicke: 
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That  reminds  me  also  that,  of  course,  he  formed  the  historical 
society  here. 

Yes,  indeed,  he  did. 

Can  you  tell  me  a  little  bit  about  how  that  came  about? 

Well,  our  archives  are  invaluable  records  of  litigation  in  days 
gone  by,  involving  land  titles  in  California  going  back  to  the 
Spanish  days,  and  so  he  was  interested  in  seeing  what  he  could 
pull  out  of  that.  And  then  he  was,  as  you  know,  very  much 
interested  in  getting  oral  histories  and  he  importuned  me  and 
Judge  [Cecil]  Poole  and  I  believe  Judge  [Stanley]  Weigel  to 
develop  our  own  oral  histories.   There  were  also  more  abbreviated 
oral  histories  of  Judge  [Alfonso]  Zirpoli  and  Judge  [William] 
Sweigert,  and  I'm  not  sure  whether  they  had  one  of  Judge  [Albert] 
Wollenberg  or  not.   [See  oral  history  series  list  for  Northern 
District  Court. ] 

So  he  thought  it  was  a  good  idea  to  start  the  historical 
library  here,  and  the  Ninth  Circuit  followed  his  lead,  and  other 
courts  around  the  country  have  followed  it.   This  is  one  of  the 
earliest  of  the  district  court  libraries,  perhaps  the  earliest. 


So  we  got  the  historical  society  for  this  district, 
really  a  major  accomplishment,  I  think. 


which  is 


Orrick:   Yes,  yes  it  is. 


Alternate  Dispute  Resolution 


Hicke:   And  then  you  mentioned  ADR.   I'd  like  to  go  into  that  a  little 
bit. 

Orrick:   That's  Alternate  Dispute  Resolution. 
Hicke:   Yes.   You'd  rather  not  abbreviate  it? 
Orrick:   Everybody  knows  it  as  ADR. 

Hicke:   Yes,  okay.   Anyway,  what  was  the  added  mediation  factor  that  you 
mentioned  that  he  proposed? 

Orrick:   Well,  mediation  is  a  method  whereby  an  outside  person  comes  in  and 
talks  to  one  side  and  then  the  other  side  and  tries  to  bring  them 
together,  and  we  had  at  the  start  just  the  arbitration  and  then 
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this  Early  Neutral  Evaluation,  and  then  recently,  I  think  just 
about  the  time  he  passed  away,  we  put  in  this  mediation  service. 

Hicke:   Oh,  I  see.   It  was  formalized  somehow. 

Orrick:   Yes,  it  was  formalized.  And  he  got  a  great  deal  of  assistance  in 
doing  this  from  Magistrate  Judge  Wayne  Brazil,  who,  as  you  know, 
is  a  former  professor  of  the  Stanford  Law  School  and  is  a  scholar 
and  much  interested  in  these  theories. 

Hicke:   He's  on  my  list,  too. 

Orrick:   He'll  be  very  good.   He'll  have  this  right  at  his  fingertips. 


Early  Neutral  Evaluation 


Hicke: 


Orrick: 


And  then  Early  Neutral  Evaluation, 
bit? 


Can  you  explain  that  a  little 


Hicke : 

Orrick: 

Hicke: 

Orrick: 

Hicke: 
Orrick: 


Yes.   I'm  going  to  give  Bob  credit  for  all  of  these  ideas;  at 
least  I  learned  about  them  from  him.   But  this  was  a  plan  whereby 
two  litigants,  or  two  lawyers,  could  come  before  an  outside  lawyer 
and  each  could  explain  to  him  their  theory  of  the  case,  and  he 
would  think  about  it,  and  then  he'd  tell  them  what  he  thought  of 
the  case.   And  Bob  was  always  anxious  that  the  principals  be  there 
along  with  the  lawyers,  so  they'd  hear  early  on  what  an  outside 
lawyer  thought  about  the  case. 

Was  this  before  or  after  it  had  been  filed? 
This  is  after  it  had  been  filed. 

After  it  had  been  filed,  but  before  anything  much  else  had 
happened? 

Yes,  and  the  idea  was  to  cut  down  the  exorbitant  costs  inherent  in 
discovery  these  days;  a  trial  is  just  too  expensive  for  almost 
everybody,  except  for  the  very  rich  and  the  very  poor. 

Was  this  third  lawyer  appointed  by  the  court? 

Yes .   There ' s  a  roster  of  those  lawyers  who  might  want  to  do  that , 
and  there's  machinery  set  up  in  the  clerk's  office  to  put  that 
into  motion.   They  know  where  to  get  their  hands  on  the  lawyer  and 
make  the  arrangements  for  it. 
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Hicke:   And  how  do  you  assess  the  impact  of  this? 

Orrick:   I  haven't  vised  it  very  much  myself  because  it's  been  my  experience 
that  it  visually  takes  two  to  settle  something,  and  if  you  have  two 
lawyers,  neither  one  of  whoa  wants  to  engage  in  things  like  Early 
Neutral  Evaluation,  I've  never  thought  it  very  useful  to  send  them 
to  a  neutral  evaluator.   Some  of  my  colleagues  will  differ  on 
that,  and  1  think  Magistrate  Judge  Brazil  will,  because  he's  very 
enthusiastic  about  it,  and  he  has  some  good  information  about  how 
successful  it's  been  for  others. 


Congressional  Hearings 


Hicke:   And  then  you  suggested  that  Bob  testified  before  the  Congress  to 
effect  some  legislation.   Was  that  a  successful  venture? 

Orrick:   Yes.   He's  done  that  several  times.   He's  testified  before  the 
Congress,  1  think,  on  some  budget  problems.   He  was  on  the 
national  budget  committee  at  one  point.  And,  again,  he  always 
prepares,  and  he's  a  very  pleasing  personality,  and  he  has  a  great 
interest  in  politics,  in  history  and  politicians,  and  he  could 
always  give  you  right  from  the  inside  what  had  to  happen  or  what 
was  going  to  happen.   I  always  enjoyed  talking  to  him  about  that, 
because  you  could  put  almost  any  question  to  him  dealing  with 
history  or  politics  in  Congress  and  you  could  get  a  very  good 
answer. 

Hicke:   Were  there  any  laws  passed  on  these  subjects? 

Orrick:   I'm  sure  there  were,  but  I  can't  tell  you.   Opal  [Haderas]  must 

have  a  huge  amount  of  paper  for  somebody  to  go  through,  because  he 
kept  every  blessed  piece  of  paper  there  was. 

Hicke:  Veil,  fortunately,  1  think  his  papers  are  going  into  the  archives 
here,  so  they're  going  to  be  available  to  court  historians,  which 
is  great. 

Orrick:   Opal  could  probably  pull  out  copies  of  the  laws  that  were  passed 
and  things  like  that. 
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Other  AiDecti  of  Court  Administration 


Hicke:   Okay.  What  about  the  relationships  between  the  judges  here?  Did 
he  promote  collegiality  with  these  meetings,  for  instance,  and 
things  like  that? 

Orrick:  Oh  yes,  he  did,  and  he  did  a  great  deal  toward  bringing  the  court 
together  Just  through  the  simple  process  of  holding  regular 
judges'  meetings  once  a  month  in  the  dining  room  and  encouraging 
judges  to  come  down  and  eat.   We  were  then,  and  are  now,  a  very 
collegia!  court,  more  collegial,  I  think,  than  most  courts.   I 
guess  we  did  eat  most  of  our  meals  down  there  at  that  time  anyway, 
but  he'd  always  come  down,  promote  the  collegiality. 

Hicke:   What  about  the  caseload  problems? 

Orrick:  Well,  that's  just  an  ongoing  problem.   It  gets  worse  and  worse  and 
worse . 

Hicke:   Kind  of  like  whoever  that  guy  was  who  kept  rolling  the  stone  up 
the  hill-- 

Orrick:   Sisyphus. 

Hicke:   Sisyphus,  yes.  Was  Bob  able  to  have  some  effect? 

Orrick:   Well,  I  don't  really  think  so.   Everybody  was  burdened  by  it. 

** 

Orrick:   I  can't  add  anything  to  that  other  than  the  problem  is  always 
there . 

Hicke:   Let  me  ask  about  the  incoming  judges.  You  said  that  he  greeted 

them  warmly.  Were  there  other  procedures  that  he  set  in  place  to 
help- - 

Orrick:   Veil,  we  occasionally  had  guest  speakers  who  would  come  to  our 
lunches,  and  things  like  that.   As  I  repeat,  I  can't  say  often 
enough,  he  was  warm  and  gracious  and  friendly  and  it  was  just  a 
pleasure  to  be  in  his  company.   He  was  like  that  all  the  time, 
really. 

Hicke:   You  said  you  appeared  before  him  once  in  court.   Was  he-- 
Orrick:   He  was  very  good.   It  was  down  in  Santa  Clara. 
Hicke:   What  was  he  like  in  court? 
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Orrlck: 


Hlcke: 


Orrick: 


Hicke : 


Orrick: 
Hicke: 


Well,  excellent.   Listened  carefully,  always  courteous,  unfailing 
courtesy.  He  had  a  number  of  cases  of  which  he  was  very  proud 
that  he  handled,  and  handled  them  very  well.   I  renember  him  being 
very  pleased  with  his  decree  involving  the  San  Francisco  Police 
Department  on  discrimination  in  employment.  And  he  handled  that 
very  skillfully  and  very  well,  it  worked  well.   The  Jonestown 
killer,  Larry  Layton. 

A  few  of  those  cases  he  appreciated.   When  he  was  chief 
Judge,  of  course,  he  didn't  have  nearly  the  caseload;  he  had  only 
about  one  quarter  of  the  caseload  that  the  other  judges  had, 
because  he  had  so  many  administrative  duties  to  perform. 


How  about  dealing  with  the  media? 
that? 


Did  he  have  some  policy  for 


Veil,  he  himself  was,  again,  very  good  at  it,  scrupulous,  careful 
about  what  he  had  to  say.   He  was  excellent. 

1  recall,  1  guess  it  was  a  year  ago  or  so,  when  the  headlines  came 
out  that  he  had  reversed  himself  on  that  IQ  test  case,  and  that 
was  not  true  at  all.  He  really  didn't  reverse  himself,  am  I  not 
correct? 

I  think  you're  correct. 

But  it  sounded  as  if  he  had.   I  had  wanted  to  ask  him  how  he  felt 
about  that  headline.   Sometimes  the  newspapers  don't  always  report 
things  as  they  are.   That  must  be  a  difficult  thing  for  all  of  you 
to  deal  with. 


Orrick:  Yes,  that's  right. 

Hicke:   And  what  do  you  and  what  did  he  usually  do?   Ignore  it  and  plunge 
on  ahead? 

Orrick:   I  don't  think  it's  appropriate  for  a  federal  judge  to  discuss  his 
decisions  in  the  newspaper,  or  indeed,  to  discuss  his  cases  with 
any  newspaper  reporter.   It's,  in  my  view,  inappropriate.   Some 
judges  do  it  nonetheless  on  the  theory  that  if  it's  a  complex 
case,  they  want  the  paper  to  get  it  right  or  something  like  that. 
That's  understandable  but  I  Just,  as  a  rule,  it's  wrong,  I  think, 
in  my  view. 
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Trial  Advocacy  Program 


Hicke:   Okay.   What  about  the  trial  advocacy  program? 

Orrick:   That  program  started  in  this  court.   He  was  much  concerned  about 
the  fact  that  so  many  lawyers  appeared  before  him,  and  indeed 
others  in  our  court,  who  weren't  properly  trained  as  advocates, 
who  not  only  were  not  familiar  with  the  local  rules  or  the  federal 
rules,  but  who  didn't  know  how  to  marshal  their  facts  in  making  an 
argument . 

So  he  arranged  for  the  various  judges  of  our  court  to  lecture 
to,  and  also  participate  in,  a  hands-on  session,  so  to  speak,  of 
younger  lawyers  or  older  lawyers  who  wanted  to  avail  themselves  of 
it,  a  program  of  how  to  prepare  a  case  in  the  United  States 
District  Court,  in  our  court  in  particular.   This  was  an  instant 
success.   It  was  over-subscribed  every  one  of  the  years  that  we 
had  it,  and  the  judges  enjoyed  participating  in  it.   And  I  think 
that  it  resulted  in  what  Bob  hoped  it  would  result  in,  namely, 
making  our  job  easier  because  the  lawyers  knew  how  to  behave 
themselves  and  follow  the  rules  in  our  court. 

Hicke:   So  the  judges,  more  or  less,  taught  this  course,  or  headed  the 
course? 

Orrick:  Yes,  and  it  was  very  successful. 

Hicke:  How  long  would  it  be? 

Orrick:  Just  maybe  two  or  three  Saturdays,  something  like  that. 

Hicke:  Have  you  ever  taught  any  of  them 

Orrick:   Yes,  I  did  it  on  several  occasions,  and  I  would  sit  maybe  with 

another  judge,  and  I'd  criticize  a  lawyer's  presentation  of  what 
he  was  doing  or  say,  "What  you  probably  should  have  done  was  so 
and  so."  What  finally  happened  was  that  the  course  was  popular 
not  just  because  of  what  the  lawyers  learned,  but  because  the 
lawyers,  as  all  lawyers--!  don't  say  this  by  way  of  criticism,  in 
fact,  I  praise  them  for  having  the  good  sense—like  to  know  what 
judges  are  like,  and  we  would  end  up  having  as  our  "students"  the 
cracker jack  young  lawyers  in  town  who  didn't  need  this  kind  of 
training  at  all.  And  what  we  wanted  to  do  was  get  the  older 
practitioners  who  could  have  learned  from  it,  or  younger  ones  who 
hadn't  learned.   But  all  the  experienced  ones,  some  even  having 
been  our  public  defenders,  would  come  out.   And  then  we  got  them 
to  help  train  others. 
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Hlcke:   Good.  Made  use  of  them. 

Orrick:  Yes.   It  was  a  very  good  program. 

Hicke:   And  it's  not  ongoing? 

Orrick:   I  think  it  is  ongoing.   I  don't  do  it  myself  anymore.  Judge 

[Barbara]  Caul  field  has  a  course  like  that.   I  know  that  she  works 
on  something  of  this  nature. 


Cameras  in  the  Courtroom 


Hicke:   Another  thing  that  I've  got  a  note  here  about  is  the  cameras  in 
the  courtroom  controversy.   That  was  on  a  national  scale. 

Orrick:   Yes,  that  was  on  a  national  scale,  and  I  just  don't  know  what 
Bob's  position  on  it  was.   1  always  said,  "No,  1  don't  want  a 
camera  in  my  courtroom,"  because  as  soon  as- -even  just  when  you're 
recording,  when  the  lawyer  says --if  I  have  a  lawyer  in  here  and 
there's  this  stenographer,  he's  so  very,  very  careful  and  flowery 
about  his  language,  that  it  takes  about  twice  as  long.   You  get  a 
lot  more  out  of  the  lawyer  where  there's  no  recorder,  and 
sometimes  you  get  burned,  because  the  lawyer  said,  "Well  the  judge 
said  so  and  so,"  and  I  know  I  didn't  say  so  and  so. 

Hicke:  So  are  there  cameras  in  the  District  Court  here? 

Orrick:  No,  not  in  our  court  anyway. 

Hicke:  And  that's  a  Northern  District  of  California  policy? 

Orrick:  Yes. 

Hicke:   Do  you  know  anything  about  his  activities  with  the  Judicial 
Conference  of  the  United  States? 

Orrick:   None  other  than  that  he  was  on  some  of  their  committees,  one  of 

them  being  on  the  budget  committee.   I  remember  that;   he  was  very 
proud  of  that.   I  don't  know  what  other  committees  he  was  on.   He 
was  very  busy  with  the  bar  association  during  the  time  that  he  was 
president  of  that  section,  or  chairman  of  the  section. 

Hicke:   Well,  then  I  thank  you  very  much.   I  think  that's  all  the 

questions  1  have,  and  if  you  think  of  anything  else,  give  me  a 
call. 
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Orrick:   If  I  think  of  anything  else,  yes,  I  shall. 
Hicke:   Thank  you. 


Alfred  T.  Goodwin 


Regional  Oral  History  Office  University  of  California 

The  Bancroft  Library  Berkeley,  California 


Judge  Robert  F.  Peckham  Oral  History 


Alfred  T.  Goodwin 
COURT  ADMINISTRATION  AND  THE  NINTH  JUDICIAL  CIRCUIT  HISTORICAL  SOCIETY 


An  Interview  Conducted  by 

Carole  Hicke 

in  1993 


Copyright  ©  1995  by  The  Regents  of  the  University  of  California 


TABLE  OF  CONTENTS--Alfred  T.  Goodwin 


COURT  ADMINISTRATION  AND  THE  NINTH  JUDICIAL  CIRCUIT  HISTORICAL 

SOCIETY  122 

Early  Acquaintanceship  122 

Leadership  in  the  American  Bar  Association  123 

Congressional  Hearings  124 

Alternate  Dispute  Resolution  126 

Historical  Societies  127 


INTERVIEW  HISTORY- -Alfred  T.  Goodwin 


Judge  Alfred  T.  Goodwin  is  the  former  chief  judge  of  the  Ninth 
Circuit  Court  of  Appeals.   He  was  interviewed  for  the  oral  history  volume 
of  Judge  Robert  F.  Peckham,  part  of  the  ongoing  Northern  California  U.S. 
District  Court  Oral  History  Series.   The  two  judges  worked  together  on 
various  matters  having  to  do  with  court  administration;  Judge  Peckham  was 
particularly  helpful  in  setting  up  the  Ninth  Judicial  Circuit  Historical 
Society. 

Judge  Goodwin  was  interviewed  in  his  office  at  the  Ninth  Circuit 
Court  in  San  Francisco.   He  reviewed  the  transcript,  making  a  few 
clarifying  changes. 

Carole  Hicke 
Project  Director 


September  1995 

The  Bancroft  Library 

Regional  Oral  History  Office 

University  of  California,  Berkeley 


Regional   Oral   History  Office  University  of   California 

Room  486   The  Bancroft  Library  Berkeley,    California      94720 

BIOGRAPHICAL   INFORMATION 
(Please  write  clearly.      Use  black  ink.) 

Your   full  name      A  \  -fft  <L       T^"      <-=r^(J  &  i*J  /  r)  _ 

Date  of  birth    y/^g     H°)  f    f  ft  2  3>  Birthplace   ]?g  H'nfa  ^  ( 

Father's   full  name       ^    Q^T-C         ~~^~        (sr  O  0  <Z-*^  /  K 


Occupation         reacJQgy  _     Birthplace 
Mother's   full  name     ^'Vlftyn        k/t  |  )«'*»*? 


Occupation      //•»»<  wt*f+-  _     Birthplace    fJ-tvJC^^  /*  f      /A/P 

Your  spouse          /^  fcry       ^~///  /?     (  /T&  H  g?g  ///p  )     Q-  0  0  aw'  r> 

~ 


Your  children          K~^^  /      ,         ^^  ^  faftrj'  .         ^t\  /  ft.  y 

~~ 


Where  did  you  grow  up?      f)  V£-(M/1     <*•      v4/^9  Aj  n 

•  —        ^Er "T^1    —  x"    ,  -N 

Present  community         ^/'>7^y^     Of^wl        T~     rc$e>daW"b    <~—'i(    (tJ1  ***&(* 


; 
Education  /^X^      V  ^/ ^          ()  Iti  ]  l/£  f£  J  ~f~V      <ff 


Occupation  (s)     f\te,Uf    ffel-fa  r      tf?  '  l>  "  ^F       /- 


Areas  of  expertise 


Other   interests  or  activities       [?£.*     fvyv> 


[?£.*     f^ 


Organizations   in  which  you  are  active     0Y<£o<f\    ^/g-fe     ^^^      A  w><>f>  c.«3/t 

^ 


122 


COURT  ADMINISTRATION  AND  THE  NINTH  JUDICIAL  CIRCUIT  HISTORICAL 
SOCIETY 

[Date  of  Interview:   September  21,  1993]  ## 


Early  Acquaintanceship 


Hicke:    I'd  just  like  to  start  by  asking  you  if  you  could  tell  me  where 
you  met  Judge  Robert  Peckham. 

Goodwin:   Well,  I  think  it  must  have  been  at  my  first  Judicial  Conference 

of  the  Ninth  Circuit,  must  have  been  about  1970.   And  he  was  then 
a  relatively  young  judge  on  the  Northern  District  along  with  Al 
Wollenberg  and  Alfonso  Zirpoli  and  other  judges  of  that  vintage. 
Even  then  he  was  becoming  very  prominent  in  the  work  of  the 
circuit. 

Hicke:    Did  you  know  what  he  was  doing? 

Goodwin:   Well,  I  just  knew  that  he  was  a  district  judge  and  that  he  was  a 
very  friendly,  engaging  person  whom  everyone  liked,  and  he  had  a 
lot  of  leadership  ability  and  gathered  a  crowd  wherever  he  was; 
people  liked  him.   My  first  recollection  was  that  he  was  just 
very  friendly  and  he  always  acted  as  if  he  were  really  pleased  to 
see  you,  and  it  was  certainly  mutual  in  my  case. 

Hicke:    And  after  that  first  meeting,  then- 
Goodwin:   Well,  then  we  would  frequently  meet  at  the  judges'  lunch  room  at 
450  Golden  Gate  with  the  other  judges  of  the  Northern  District. 
That  was  maybe  two  or  three  times  a  year.   Once  in  a  while  we 
would,  if  there  wasn't  a  meeting  of  the  judges  of  the  court  of 
appeals  with  the  judges  of  the  Northern  District,  or  if  we  just 
happened  to  be  using  their  courthouse,  sometimes  he  would  say, 
"Well,  let's  go  to  lunch,"  and  two  or  three  of  us,  whoever  was  on 
the  panel  or  was  there,  would  go  to  lunch,  and  that  went  on  for 
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several  years.  Of  course,  while  he  was  chief  judge  he  was  the 
administrative  head  of  the  Northern  District,  and  so  I  worked 
with  him  as  a  circuit  judge  occasionally  on  various  committees. 

Hicke:  Court  administrative  things? 

Goodwin:  Court  administration  things. 

Hicke:  Does  anything  particular  cone  to  mind? 

Goodwin:  Not  really. 

Leadership  in  the  American  Bar  Association 


Goodwin:   Later  on  in  the  late  half  of  the  1980s,  I  spent  more  time  with 
him  with  the  California  delegation  at  the  House  of  Delegates  at 
the  American  Bar  Association.   He  was  a  kind  of  a  de  facto  leader 
in  that  group  even  though,  formally,  I  don't  think  he  was --well, 
he  was  chair  1  think,  but  that  was  a  kind  of  a  rotating 
assignment  to  be  chair  of  the  delegation.   California  is  a  big 
state.   It  had  the  biggest  delegation,  I  think,  in  the  ABA. 

Hicke :    About  how  many? 

Goodwin:  Oh,  we  filled  up  two  rows  in  the  conference  hall.   I  imagine  it 

must  have  been  over  forty,  something  like  that.   1  haven't  looked 
at  it  recently. 

Hicke:    And  you  were  saying  he  was  kind  of  a-- 

Goodwin:  Well,  he  was  always  well  prepared  on  the  various  issues  that  were 
before  the  house.   Quite  often  the  delegates  would  caucus,  in 
fact,  every  year  we  would  caucus  before  the  meeting.   And,  of 
course,  everyone  spoke  his  or  her  own  mind,  but  Bob  was  a  kind  of 
a  consensus  builder,  and  if  there  were  something  that  needed 
further  explanation  or  needed  additional  information,  he  would 
try  to  get  the  information  and  get  it  out  to  us  so  that  we  could 
vote  with  knowledge  instead  of  with  passion.   So  he  was,  as  I 
say,  kind  of  a  de  facto  leader;  whether  he  was  chair  or  not,  he 
was  a  person  who,  when  he  had  something  to  say,  we  were  all  eager 
to  hear  what  it  was . 

Hicke:    Were  there  any  major  issues  that  you  were  working  on? 
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Goodwin:   I  was  in  the  House  of  Delegates  only  for  two  or  three,  maybe  four 
years,  because  I  was  not  a  California  delegate.   I  was  a  delegate 
from  a  section.   But  since  I  lived  in  California,  I  sat  with  the 
California  delegation.   I  was  a  section  delegate  from  the  section 
on  legal  education.   I  know  that  when  we  had  a  point  that  we 
wanted  to  move  in  the  section  on  legal  education,  if  the  point 
had  merit  and  I  could  get  Bob  to  support  it,  then  the  California 
delegation  was  pretty  formidable.   He  was  a  good  person  to  have 
on  your  side  in  a  matter  that  needed  ABA  House  action.   And  the 
delegation  was  large,  as  I  say,  and  as  a  big  delegation,  it  was 
one  that  carried  a  lot  of  weight. 

Of  course,  Bob  was  there  for  a  long  time  and  had  acquired  a 
certain  amount  of  seniority  and  prestige  just  by  being  there.   So 
people  depended  upon  him.   The  great  thing  about  him  was  that  he 
had  a  kind  of  an  air  of  modesty  and  humility.   He  was  not 
aggressive  in  pushing  his  point  of  view.   He  was  fairly  diffident 
about  it,  and  I  always  had  the  feeling  that  he  knew  what  he  was 
talking  about.   He  was  prepared.   He  had  read  the  material.   He 
had  obviously  thought  about  it.   And  so,  when  he  took  a  position, 
he  didn't  have  to  take  it  with  a  lot  of  oratory  or  bombast  or 
anything.   He  just  kind  of  carried  conviction  with  him  when  he 
took  a  position. 

People  came  to  rely  on  his  ability  to  get  things  done, 
because  he  just  had  a  tremendous  amount  of  credibility  in  a  group 
like  that. 


Congressional  Hearings 


Hicke:    So,  he  was  persuasive  because  of  his  preparation  and  careful 
words? 


Goodwin:   He  was  persuasive  because  of  his  preparation  and  his  long-term 
acceptance  as  a  kind  of  a  mensch.   It  was  something  that  was 
built  up  over  a  period  of  time.   One  of  the  most  important 
employments  of  that  kind  that  I  saw,  and  I  saw  it  only  from  a 
distance  because  I  wasn't  present  on  Capitol  Hill  when  this  was 
going  on,  but  some  two  or  three  years  before  Bob  died,  he  was  a 
member  of  the  United  States  Judicial  Conference  for  some  time. 
At  some  time  in  the  late  eighties,  somebody  on  the  staff  of 
either  the  House  or  the  Senate  Judiciary  Committee  came  up  with  a 
bright  idea  of  micromanagement  of  the  district  court  calendars. 
There  had  been  some  complaints  from  members  of  the  bar  in  various 
sections  of  the  country  about  the  federal  courts  being  slow  and 
expensive.   Discovery  was  becoming  a  form  of  attrition,  and 
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clients  were  being  billed  for  hundreds  of  thousands  of  dollars 
for  preparation  of  cases  even  before  the  case  went  to  trial. 

At  one  time,  Senator  [Joseph]  Biden  got  very  active  in 
pushing  a  bill  to  restructure  the  whole  procedural  system  of  the 
federal  courts  and  to  have  watchdog  committees,  and  each  district 
had  to  prepare  a  plan  of  how  it  was  going  to  set  deadlines  and 
minimize  the  amount  of  time  in  discovery,  and  so  forth. 

Many  of  these  ideas  were  ideas  which  when  applied  to  a 
particular  case  made  some  sense,  but  there  were  ideas  that  didn't 
lend  themselves  to  broad,  nationwide  application  to  all  cases. 
In  fact,  if  the  plan  had  gone  through—the  bill  that  I'm  talking 
about  I  believe  was  over  on  the  Senate  side—but  if  that  plan  had 
gone  forward,  it  would  have  created  an  enormous  amount  of  extra 
work  for  the  district  judges  to  meet  various  deadlines  and  formal 
checklists  of  things  that  might  be  necessary  in  a  complex  case 
but  were  certainly  not  necessary  in  the  case  of  the  average 
garden  variety  longshoreman  who  stumbles  over  a  hatch  cover  and 
breaks  his  arm  and  wants  to  sue  the  ship  for  damages. 

The  Judicial  Conference  saw  this  bill  as  a  really  uncalled 
for  attempt  by  Congress  to  micromanage  the  work  of  the  courts. 
We  didn't  want  to  raise  a  constitutional  issue  about  Article  III 
judges  being  in  charge  of  their  own  calendars  and  so  on,  on  a 
constitutional  basis,  because  a  constitutional  confrontation 
should  always  be  the  last  resort.   One  should  try  to  mediate  and, 
if  possible,  deflect  bad  legislation  rather  than  to  wait  for  it 
to  happen  and  then  after  the  president  signs  it,  bring  a  case  and 
declare  it  unconstitutional.   That  just  makes  bad  blood  between 
the  branches  and  doesn't  really  solve  any  problem  other  than  to 
get  the  immediate  monkey  off  your  back. 

So  I  guess  the  chief  justice  decided  that  Bob  Peckham  would 
be  the  person  to  have  represent  the  federal  judiciary  at  the 
committee  hearings.   Judge  Peckham,  in  his  usual  modest  and 
understated  way,  was  able  to  answer  some  very  abusive  and 
accusatory  questions  by  the  senators,  some  of  whom  knew  nothing 
about  what  they  were  talking  of.   Some  of  the  senators  are 
walking  advertisements  for  term  limits,  once  they  get  on 
television.   And  they  were  abusing  Judge  Peckham  and  asking  all 
kinds  of  dumb  questions  that  they  wouldn't  have  even  asked  if 
they  had  read  the  material  carefully. 

Anyway,  Bob  never  lost  his  cool,  never  lost  his  temper.   He 
was  very  candid  and  direct  in  pointing  out  what  was  wrong  with 
the  bill,  but  he  didn't  do  it  in  such  a  way  that  the  senators  got 
very  defensive  about  it.   He  didn't  embarrass  anybody.   The  thing 
went  on  for,  I  think  several  days. 
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This  is  secondhand,  because  I  wasn't  there,  but  I  heard  this 
from  several  sources  including  Ralph  Necham.  He's  the  director 
of  the  Federal  Administrative  Office  of  the  United  States  courts 
in  Washington.  Ralph  will  remember,  as  he  was  present.  He  could 
describe  it  better  than  I  can,  because  I  wasn't  there.  Mr. 
Mecham  probably  could  give  you  complete  detail  as  well  as  dates 
and  who  was  present  and  who  the  senators  were  and  all  about  it. 
That  was  one  of  the  most  important,  recent  things  that  Judge 
Peckham  did  for  the  judiciary- -to  deflect  that  legislation- -and 
most  of  the  worst  parts  of  it  were  Just  kept  bottled  up  in 
committee  and  never  got  out. 

Hicke:    I  was  going  to  ask  what  happened  to  that. 

Goodwin:   The  bottom  line  was  that  the  system  survived  without  having  all 

of  that  micromanagement  forced  upon  it.   There  were  probably  only 
half  a  dozen  people  in  the  federal  judiciary  at  that  time  who 
could  have  done  the  job  that  he  did.   And  we  were  lucky  that  he 
was  there,  because  he  handled  a  relatively  hostile  congressional 
committee  very,  very  well.   But  he  had  a  lifetime  of  experience 
that  he  was  able  to  bring  to  bear  on  this  problem,  and  all  of  his 
ability  as  a  moderate,  mediating,  consensus -building  person  all 
came  to  a  dramatic  demonstration,  and  that  really  came  out  in  the 
legislation. 


Alternate  Dispute  Resolution 


Hicke:    Well,  Alternate  Dispute  Resolution  was  very-- 

Goodwin:  Well,  he  was  very  strong  on  that,  too.  Of  course,  he  was  very 
creative  in  developing  a  model  over  in  the  Northern  District; 
that's  been  probably  the  most  experimental  and  the  most  fruitful 
laboratory  in  the  circuit  for  Alternative  Dispute  Resolution. 
You  can  get  these  figures,  I  think,  from  the  clerk  of  the  court. 
I  think  circuitwide,  the  figures  were  somewhere  around  92  percent 
of  the  civil  cases  were  being  settled  before  they  actually  got  to 
trial.   In  the  Northern  District,  it  was  more  like  95  or  96 
percent.   They  were  that  much  different  in  the  efficiency  of 
their  Alternative  Dispute  Resolution. 

Do  you  know  Richard  Wieking?  He's  the  clerk  of  the  district 
court.   You  might  call  him  and  see  what  kind  of  statistics  they 
have.   I  think  they've  made  some  public  reports  on  that  material 
and  would  have  those  figures.   I'm  having  to  rely  on  memory.   But 
you  can  get  those  things.   I  would  check  with  Richard  Wieking 
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about  when  these  various  programs  started  and  what  they're 
success  record  was,  because  it  was  very  draaatic. 

Judge  Peckhaa  was  a  great  lawyer,  and  he  moved  in  the 
adversary  systea,  but  he  also  believed  in  looking  for  ways  to 
administer  justice  more  speedily  and  economically  than  just 
letting  the  adversary  systea  run  its  course.   Sooner  or  later 
most  cases  do  get  settled.  But  if  it's  later,  it's  more 
expensive  for  the  litigants,  and  if  they  can  be  settled  sooner, 
of  course,  it  saves  judge  time  as  well  as  client  money;  so  there 
are  always  good  reasons  to  try  to  move  cases  toward  a  settlement 
track  rather  than  a  trial  track.  He  was  a  master  at  a 
settlement,  because  he  could  bring  parties  together  when  they 
were  spitting  at  each  other,  just  fighting  mad.  And  he  could 
settle  them  down  and  get  them  to  quiet  down  and  talk  reasonably 
because  he  was  so  reasonable.   He  never  lost  his  temper. 

Hicke:    Same  thing  as  handling  senators,  I  guess. 

Goodwin:   Yes.   1  think  he'll  be  remembered  for  a  long  time  because  of  his 
ability  to  bring  harmony  out  of  all  kinds  of  potentially 
disruptive  and  turbulent  situations.   I  guess  he  was  a  good  state 
court  judge  before  he  became  a  federal  judge.  He  had  a 
reputation  in  Santa  Clara  County  as  a  settlement  judge  and  a  good 
producer.   I  didn't  know  him  in  those  days  and  came  to  know  him 
rather  very  late  in  his  career. 


Historical  Societies 


Hicke:    1  think  you  worked  with  him  on  the  organizing  committee  for  the 
Historical  Society  of  the  Ninth  Circuit. 

Goodwin:   Yes,  we  borrowed,  really,  in  effect  a  lot  of  his  ideas  that  he 
had  developed  in  the  Historical  Society  for  the  Northern 
District.   But  because  they  weren't  copyrighted  [laughter]  and  he 
was  very  generous--  As  a  matter  of  fact,  he  not  only  helped  us 
organize  the  Ninth  Circuit  Historical  Society,  he  went  at  his  own 
expense  up  to  Portland,  met  with  the  chief  district  judge  and  a 
group  of  judges  that  were  invited  out  to  the  chief  judge's  home 
for  a  riverbank  barbecue  and  a  discussion  of  how  to  start  an 
Oregon  Judicial  Historical  Society  for  the  district  of  Oregon, 
which  is  now  thriving. 

[tape  interruption] 
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Hicke:    You  were  just  saying  that  he  went  up  to  Portland  to  help  them  out 
on  the  historical  society. 

Goodwin:   Well,  he  helped  organize  the  Oregon  District  Historical  Society 
and  it's  now  a  thriving  institution. 

Hicke:    That  was  after  he  had  formed  the  one  of  the  Northern  District. 

Goodwin:   Yes. 

Hicke:    Do  you  recall  what  were  some  of  his  ideas  that-- 

Goodwin:   Well,  the  idea  was  primarily  to  use  the  court  as  a  kind  of  a 

convening  authority.   The  chief  judge  could  invite  people  to  a 
meeting  and  put  the  question  before  a  group  of  prominent  lawyers 
and  the  judges  and  to  see  whether  there  was  interest  in  forming  a 
historical  society  and  then  to  look  into  the  possibility  of 
funding  such  a  society.   And  not  twisting  their  arms  or  being 
coercive,  but  if  they  were  interested,  to  expedite,  help--  He 
was  kind  of  a  facilitator. 

He  would  have  these  ideas ,  and  he  would  bring  them  to  the 
table  and  say,  "Now  if  you  folks  are  interested,  why  these  are 
some  of  the  things  that  we  can  do.   These  are  some  of  the  things 
that  we've  done  in  San  Francisco,  and  if  the  idea  commends  itself 
to  your  committee,  why  we'll  be  happy  to  send  you  our  materials." 
And  he  did.   He  supplied  them  with  all  kinds  of  blank  forms  and 
questionnaires  and  things  that  have  been  used  in  the  Northern 
District.   And  the  Oregon  people  used  them,  too.   And  the  Ninth 
Circuit. 

He  worked  with  Judge  [James]  Browning  on  that.   That  started 
when  Judge  Browning  was  chief  judge.   I  carried  on  with  the 
project  when  I  was  chief  judge.   It  still  is  doing  fine.   I  think 
the  Ninth  Circuit  Historical  Society  is  one  of  the  best  of  its 
kind  in  the  country.  And  I  say  it  with  all  due  modesty, 
[laughter]   There  are  very  few  that  are  doing  as  much  as  the 
Ninth  Circuit  and  getting  useful  publications  out  and  generating 
substantial  support  among  the  bar  and  among  scholars. 

Bob  was  interested  in  history,  I  think,  in  kind  of  an 
idealistic  way  as  well  as  a  personal  interest.   I  could  say,  you 
know,  well  my  wife  does  crossword  puzzles  because  she's 
interested  in  them.   But  she  doesn't  think  she's  doing  anything 
for  the  benefit  of  humanity.  When  Bob  was  interested  in 
historical  preservation,  he  was  interested  in  it  because  he  loved 
it  and  he  loved  history.   But  he  was  also  interested  in 
preserving  material  and  making  it  available  so  that  future 
students  could  study  it  and  so  that  it  would  be  collected  and 
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organized  and  useful  to  historians.  Bob  was  probably  a  lot  more 
Interested  In  posterity  In  that  respect  than  he  was  just  in  being 
•  history  buff. 

Hicke:    So,  not  Ju»t  reading  history,  but-- 

Goodwin:   Yes,  he  really  wanted  to  see  material  collected  and  organized  and 
safeguarded  and  nade  available. 

Hicke:    Is  there  anything  else  that  you  worked  with  him  on? 

Goodwin:  Well,  those  are  the  main  things  that  I  recall.  Of  course,  it  was 
a  pleasure  on  any  occasion  to  be  on  a  committee  with  him  or  just 
to  see  him  and  have  lunch,  or  anything.   He  was  just  a  really 
remarkably  friendly  and  rewarding  person  to  know. 

Hicke:    Okay,  well  thank  you  very  much. 

Goodwin:   Well,  thank  you  for  giving  me  the  opportunity  to  add  my  penny's 
worth . 


James  R.  Browning 
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Judge  James  R.  Brown  is  the  former  chief  judge  of  the  Ninth  Circuit 
Court  of  Appeals.   He  was  interviewed  for  the  oral  history  volume  of 
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JUDICIAL  ADMINISTRATIVE  POLICIES:  LOCAL,  NATIONAL,  INTERNATIONAL 


[Date  of  Interview:   September  21,  1993] tf 


Hicke:     I'd  just  like  to  start  this  morning  by  asking  you  a  little  bit 
about  your  relationship  with  Judge  Robert  Peckham  at  the  time 
when  you  were  chief  judge  and  he  was  chief  judge. 

Browning:   We  were  both  chief  judges  here  in  San  Francisco  for  eleven 

years  —  something  like  that  anyway.  Because  he  was  chief  judge 
of  the  district  court  and  I  was  the  chief  judge  of  the  circuit 
court,  every  time  a  project  involved  both  levels—the  court  of 
appeals  and  the  district  court—we  worked  together. 

As  far  as  I  was  concerned,  he  was  absolutely  perfect  in  the 
role  of  chief  judge— an  outstanding  person  in  every  way,  a 
gentleman,  a  wonderful  trial  judge,  interested  in  a  wide  range 
of  things  including  improvements  in  the  administration  of 
justice.   He  was  also  interested  in  creating  and  preserving  the 
materials  reflecting  the  history  of  judicial  activity.   Those 
were  some  of  the  areas  in  which  I  was  working  as  chief  judge  of 
the  circuit,  and  I  called  on  him  constantly.   I  couldn't  begin 
to  tell  you  the  number  of  projects  we  worked  on  together. 
Everything  that  went  on— the  history  of  the  circuit  during  that 
period— is  as  much  his  history  as  it  is  anybody's. 

Hicke:     I  wonder  if  you  could  just  give  me  an  example  if  anything  comes 
to  mind  of  the  kinds  of  things  he  did. 

Browning:   As  I  mentioned  to  you  before  we  got  on  the  tape,  I  was  gathering 
material  for  a  little  item  in  the  Hastings  Law  Review  on  Bob, 
and  I  read  over  a  lot  of  stuff  and  made  a  lot  of  notes.   I  never 
did  get  the  piece  written,  because  my  schedule  and  the  editor's 
schedule  differed  too  much.   But  one  of  the  things  he  did  in  the 
district  court  illustrates  his  way  of  dealing  with  ideas  for 
improving  the  administration  of  justice. 


131 


He  was  interested  in  telephone  conferencing.  He  initiated 
a  procedure  that  permitted  the  lawyers  to  stay  in  their  offices 
and  handle  arguments  on  notions  over  the  telephone.  That  was 
brand  new.   Nobody  else  had  done  that.   He  did  that. 

Hicke:     And  it  worked  fine? 

Browning:   It  worked  fine.   Then,  in  accordance  with  the  way  he  approached 
things,  he  started  to  tell  the  whole  world  about  it.  He  got  the 
idea,  he  spent  a  year  or  two  working  with  it,  and  then  he  shared 
it  with  others.   I  think  he  wrote  some  articles,  he  certainly 
gave  some  talks,  telling  others  about  the  problem,  his 
innovative  solution,  and  the  results.   He  did  the  same  thing 
with  many  other  useful  projects --he  initiated  a  solution,  he 
tried  it  long  enough  to  know  it  was  sound,  and  then  he  passed  it 
on. 

His  work  in  the  area  of  Alternate  Dispute  Resolution  was 
particularly  notable.   He  had  started  experimental  projects  in 
his  own  district.  His  efforts  were  so  promising  I  wanted  to 
expand  them  to  other  district  courts  throughout  the  circuit.   So 
I  set  up  a  task  force  for  that  purpose ,  and  asked  Bob  to  chair 
it,  which  he  did.   Under  his  leadership  this  task  force  went  to 
every  district  in  the  circuit  and  offered  assistance  in  setting 
up  Alternate  Dispute  Resolution  programs  of  one  kind  or  another. 
Even  put  out  a  newsletter  for  a  time,  to  describe  what  was  going 
on. 

That's  the  way  he  was.   He  developed  his  ideas  in  a 
practical  form  at  the  local  level,  in  his  own  court,  then 
followed  up  on  them  at  the  circuit  level,  and,  in  many  cases,  at 
the  national  level  as  well. 

I  remember  particularly  his  work  on  a  pilot  project  for 
decentralizing  the  budgetary  system  of  the  federal  judiciary  as 
a  member  of  the  national  budget  committee.   He  was  also  on  the 
Executive  Comnittee  of  the  Judicial  Conference  [of  the  United 
States].  He  also  represented  the  district  judges  in  the  circuit 
on  the  judicial  conference.   And  he  was  chairman  of  the  National 
Conference  of  Trial  Judges. 

On  an  international  level  he  was  a  trustee  of  the  Vorld 
Affairs  Council.  He  also  visited  countries  all  over  the  world 
demonstrating  effective  procedures  he  had  worked  out  for  trial 
of  complicated  cases  and  other  improvements  in  judicial 
administration. 

He  did  all  of  these  things  in  a  highly  organized  way- -with 
his  eye  on  the  prize,  as  they  say.  He  wasn't  doing  it  just  to 
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handle  his  own  work  as  a  Judge- -he  wanted  to  find  better  ways  of 
doing  things  and  pass  them  on  to  others.  He  acted  with  a  total 
absence  of  self -centered  interest.   He  didn't  care  who  got  the 
credit;  he  was  just  trying  to  pass  along  to  others  things  he  had 
discovered  to  be  helpful. 

He  was  a  dignified,  self-reliant  person.   But  humble, 
unpretentious,  direct,  you  know,  all  the  good  things.  He  was  a 
wonderful  person.   One  of  the  best.   I  give  you  all  these  papers 
that  relate  to  his  career  as  a  chief  judge- -take  what  you  want. 

I  just  can't  think  what  more  to  say  to  emphasize  the  fact 
that  in  the  time  I  was  chief  judge  at  the  circuit  and  he  was 
chief  judge  at  the  district  court  level,  he  was  without  question 
the  outstanding  contributor  to  everything  that  was  done  during 
those  years  to  improve  the  administration  of  justice.  He  was 
positive  about  everything.   I  don't  remember  a  single 
constructive  idea  he  said  no  to,  which  is  not  to  say  that  he  was 
Pollyanna- ish.   He  weighed  ideas  carefully  and  determined  what 
appeared  to  be  sound.   He  then  put  it  to  a  pragmatic  test;  he 
tried  it  out.   He  rejected  no  serious  suggestion  out  of  hand. 
He  was  willing  to  try  anything.   He  never  said  "You  can't  do 
that,"  without  first  investigating. 

Hicke:     That's  great,  that's  really  helpful.   Thank  you  very  much. 
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INTERVIEW  HISTORY- -Wayne  D.  Brazil 

I  interviewed  Magistrate  Judge  Wayne  Brazil  on  July  27,  1994  in  his 
chambers  in  the  federal  building  in  San  Francisco.   Art  work  by  his  young 
children  and  family  photos  graced  the  walls,  law  books  and  journals  lined 
the  bookshelves,  and  legal  briefs  were  piled  high  on  the  judge's  desk. 

Judge  Brazil  holds  a  Ph.D.  in  history  from  Harvard.   He  was  asked  by 
Judge  Peckham  in  1982  to  serve  on  a  task  force  studying  ways  to  improve 
the  civil  litigation  system,  with  particular  emphasis  on  arbitration  and 
alternate  dispute  resolution  procedures.   His  keen  interest  in  the 
lasting  value  of  this  oral  history  undertaking  was  evident  throughout  my 
contacts  with  him.   He  had  provided  me  with  an  overview  of  the  topics  he 
wished  to  cover  in  advance  of  the  interview  and  we  discussed  by  telephone 
the  course  the  interview  would  take.   His  thorough  preparation,  amazing 
recall  and  deep  respect  for  Judge  Peckham  are  amply  demonstrated  in  the 
pages  that  follow. 

Following  my  review,  the  judge  reviewed  the  transcript,  made  minor 
corrections  and  returned  it  promptly. 
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Interviewer /Editor 


December  1995 

Regional  Oral  History  Office 

The  Bancroft  Library 

University  of  California,  Berkeley 


Regional  Oral  History  Office 
Room  486  The  Bancroft  Library 


University  of  California 
Berkeley,  California  94720 


Your  full  name 

Date  of  birth     9  ~3&  ~~  /A 


BIOGRAPHICAL  INFORMATION 

(Please  write  clearly.   Use  black  ink.) 

„  s 

r < 


A 


Father's  full  name     yJ9///"7TV? 
Occupation 


Mother's  full  name 

Occupation 
Your  spouse 

Occupation 


Birthplace 


Your  children 


Where  did  you  grow  up? 
Present  community 
Education  £s . 


Occupation(s) 


Areas  of  expertise 


SS 


Other  interests  or  activities 


Organizations  in  which  you  are  active 


133 


I   RECOLLECTIONS  OF  JUDGE  ROBERT  F.  PECKHAM 


[Date  of  Interview:   July  27,  1994]  ## 


Working  with  Chief  Judge  Peckham 


McGarrigle:   I'd  like  to  start  by  asking  you,  Magistrate  Judge  Brazil,  when 
you  first  knew  Judge  Peckham. 

Brazil:      Actually,  I  first  met  him  in  a  substantial  way  in  1982.   I  say 
that  because  my  earliest  recollection  is  probably  not 
accurate,  but  I  remember  very  clearly  at  an  ABA  meeting  that 
was  here  in  San  Francisco  in  the  summer  of  1982,  I  was  on  a 
panel  of  other  folks  who  made  a  presentation  about  the  use  of 
special  masters  in  complex  litigation.   I  had  done  some 
writing  and  some  research  about  that.   I  remember  seeing  him 
in  the  audience,  and  this  huge,  amazing  face  being  so 
interested  and  so  actively  engaged  as  an  audience  participant 
in  what  we  were  talking  about. 

I  really  don't  think  I  knew  him  before  then.   In  fact,  I 
wasn't  100  percent  positive  while  I  was  talking,  but  obviously 
noticing  him,  who  he  was.   As  I  had  been  teaching  for  several 
years  at  that  juncture,  I  tended  to  notice  the  most  interested 
students-- [laughs] ,  and  he  was  by  a  quantum  the  most 
interested  person  in  that  audience.   It  was  just  very  engaging 
and  charming  to  see  how  interested  he  was  in  that  setting. 


One  Task  Force 


Brazil:      I  remember  that  was  in  the  summer  of  1982,  and  it  was  shortly 
after  that  that  he  called  and  asked  to  go  to  lunch  with  me  to 
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have  a  conversation  about  this  task  force  idea  that  he  had. 
So  for  sure  in  the  summer  of  1982  was  our  first  contact  that  I 
reaeaber  clearly.   1  may  well  have  net  him  at  some  social 
function  or  some  court  function  earlier  than  that,  but  I  don't 
have  a  clear  recollection  of  it. 

McGarrigle:  And  the  task  force  started  looking  at  issues  of  dispute 
resolution? 

Brazil:      Actually,  it  was  broader  than  that.   He  asked  me  to  lunch,  and 
we  had  a  nice,  long  conversation  about  how  to  improve  the 
delivery  of  services  to  litigants  in  the  federal  court  here. 
He  was  very  concerned  at  the  time  about  the  cost  to  litigants 
of  getting  through  the  federal  court  system  on  the  civil  side. 
Not  concerned  especially  about  delay  or  court  backlogs, 
because  they  weren't  oppressive  at  that  point,  and  certainly 
not  institutionally  selfishly  concerned.   In  other  words,  his 
interest  wasn't  in,  "How  can  we  make  life  better  for  judges 
and  life  better  for  the  court  as  an  institution?"   Instead, 
his  principal  concern  was,  "How  can  we  make  life  better  for 
litigants,  for  the  people  who  go  through  the  system  and  use 
it,  and  have  to  pay  this  immense  amount  of  money  to  get  their 
disputes  resolved?" 

So  he  talked  to  me  about  that  and  invited  me  to  serve  as 
a  member  of  this  task  force  that  he  was  trying  to  put 
together,  and  not  atypically  said,  "You  wouldn't  have  to  be 
the  reporter  or  anything,  just  come  and  participate,"  and  at 
the  first  meeting,  he  made  me  the  reporter.   [laughter]  Not 
formally,  but  gave  me  the  job. 

But,  to  answer  your  question,  he  had  a  broader  vision  of 
the  responsibilities  of  the  task  force.   Basically,  he  wanted 
us  to  look  at  all  aspects  of  civil  litigation  in  this  court 
and  come  up  with  any  ideas  that  we  might  be  able  to  generate 
about  how  to  make  it  better,  principally  from  a  cost 
perspective,  for  the  users  of  the  system.  He  also  asked  me  to 
make  some  suggestions  about  other  people  to  include  in  the 
task  force.   He  had  already  a  substantial  list  of  people  from 
a  broad  range  of  kinds  of  practices  that  he  was  interested  in. 
By  far  most  of  the  people  who  ended  up  serving  were  people 
that  he  had  pre- identified.   But  I  made  a  couple  of  other 
suggestions,  as  I  recall. 

Then  at  the  first  meeting,  he  said,  "This  is  basically 
your  charge,  task  force.   I  want  you  to  brainstorm  and  do 
research  and  do  thinking  and  see  what  you  can  suggest  that  we 
might  be  able  to  implement  here  in  the  court  that  would 
improve  things . " 
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Four  Sub- Group i 


Brazil:      The  task  force  then  divided  itself  into  four  sub-groups.  One 
specifically  charged  itself  with  looking  at  the  arbitration 
prograa  that  we  had  had  here  at  that  time  since  1978,  so  four 
or  five  years  at  that  time.  How  was  the  arbitration  system 
working,  are  there  ways  we  can  improve  it,  should  it  be 
expanded,  are  there  ways  we  can  tighten  up  the  time  frames  in 
the  arbitration  cycle,  on  the  theory  that  tighter  time  frames 
would  lead  to  less  litigation  expense.   So  one  sub-group 
looked  at  arbitration. 

Another  sub-group  looked  at  settlement  generally,  and  did 
some  homework  that  I'll  describe  in  a  minute  about  settlement 
processes  and  how  the  court  could  improve  the  delivery  of 
settlement  services. 

The  third  was  statistics.   Look  at  the  court 
statistically  to  help  the  court  generate  better  self- 
information,  and  I  think  the  theory  there  ultimately  was  to 
have  a  more  refined  picture  of  how  different  categories  of 
cases  go  through  the  system  so  that  we  could  identify  kinds  of 
cases  or  junctures  in  the  development  of  kinds  of  cases  where 
some  gentle  nudging  or  some  adjusted  form  of  case  processing 
would  help  either  focus  matters  faster  or  get  the  people 
talking  more  directly,  or  do  something  to  get  the  case 
resolved  more  expeditiously  and  with  less  expense.   So  the 
third  group  was  to  try  to  develop  a  much  more  sophisticated 
statistical  understanding  of  how  the  court  was  working. 

And  then  the  fourth  was  "other."  That  group  ended  up 
being  charged  with  responsibility  for  going  into  the  world  of 
ADR  [Alternate  Dispute  Resolution] ,  which  at  that  time  was 
still  fairly  embryonic,  but  go  into  that  world  and  see  what 
you  could  learn,  see  if  there  are  processes  that  we  could  take 
from  ADR  developments  and  incorporate  them  into  the  court's 
traditional  processes,  or  engraft  onto  them,  and/or  see 
whether  there  are  ADR  processes  that  we  as  a  court  should  be 
sponsoring  and  promoting  that  would  effect  the  delivery  of 
better  service  to  litigants. 

After  the  first  meeting  or  two,  and  these  meetings 
started  in  the  fall  of  1982,  that's  how  the  task  force  shook 
itself  out  in  response  to  his  request  of  us,  which  was, 
•Figure  out  how  to  make  things  better  for  the  litigants  who  go 
through  here." 
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Leadership 


McGarrigle:   What  was  his  style  of  leading  the  task  force? 

Brazil:      This  is  very  interesting.  First  of  all,  he  always  thought  it 
was  extremely  important  that  groups  like  this  be  fully 
representative,  meaning  that  he  had  a  very  defined 
understanding  of  the  breadth  of  the  kind  of  litigation  that 
goes  through  the  court,  and  the  breadth  of  the  kind  of  lawyers 
who  go  through  the  court,  and  the  kind  of  litigants  that  go 
through  the  court.  The  first  thing  that  he  did  as  a  leader 
was  to  make  sure  that  as  many  different  kinds  of  lawyers , 
kinds  of  clients,  kinds  of  cases  as  possible  would  be 
represented  in  a  group  like  this. 

He  wanted  to  make  sure  that  important  groups  weren't  just 
left  out  as  a  political  matter,  and  also  to  make  sure  that 
important  perspectives  on  the  litigation  process  weren't 
missed.  He  had  a  very  keen  appreciation  of  how  complicated 
sociologically  litigation  is,  and  how  complicated  life  is.   He 
wanted  a  real  rich  mix,  both  for  political  and  substantive 
reasons --to  make  a  false  distinction.   So  the  first  thing  he 
did  was  to  make  sure  that  we  had  a  very  diverse  group. 

Then,  the  next  thing  he  did  was  inspire  people.   First, 
he  would  inspire  by  his  manner,  which  was  always  of  course 
very  gentle,  very  statesmanlike,  very  courteous,  but  the 
substance  of  what  he  said  was  so  statesmanlike  and  it  appealed 
to  such  big  values  and  such  important  values,  such  socially 
constructive  values,  and  was  so  institutionally  unselfish, 
that  he  inspired  us.   He  said,  "These  are  important  things, 
and  these  are  not" --he  didn't  say  them  that  directly.   He 
didn't  talk  as  sort  of  pedantically  as  I  do  about  these 
things.  But  he  would,  by  his  own  commitment,  by  his  own 
concern  about  the  problems  that  he  identified  for  us,  and  by 
his  own  willingness  to  devote  a  huge  amount  of  time  himself  to 
working  on  these  things  and  to  helping  us  work  on  these 
things,  he  inspired  us  to  work  hard  and  come  back  and  debate 
and  refine  ideas,  and  then  he  would  provide  the  vehicle  by 
which  they  could  be  institutionalized. 

He  didn't  have  power  in  a  formal  sense,  as  a  chief  judge. 
He  had  one  vote  among  twelve  active  judges  or  however  many 
active  judges  there  were  at  that  time.   He  had  one  vote.   So 
he  didn't  have  the  power  to  implement  much  of  anything  on  his 
own.   But  he  had  obviously  as  the  chief  judge,  and  as  a 
respected  colleague,  the  capacity  to  get  things  on  the  judges' 


137 


agenda.  He  had  the  capacity  to  get  the  other  judges  to  attend 
carefully  to  suggestions  that  were  made  at  his  behest. 

And  he  had  great  power  of  persuasion.  He  was  very 
sophisticated  about  talking  to  people  before  meetings-- I '« 
talking  about  judges  now  in  particular- -who  had  the  power  and 
who  had  to  vote  for  these  various  proposals  to  be  Implemented, 
and  changes  to  be  made  in  rules  and  programs  and  so  forth.  He 
was  very  sophisticated  about  making  sure  that  as  many  judges 
as  possible  understood  well  in  advance  why  a  certain  proposal 
would  be  made,  what  its  impact  on  the  court  would  be,  what  its 
impact  on  individual  judges  would  be,  how  it  would  facilitate 
matters  for  clients --which  was  virtually  always  what  he  was 
trying  to  do.   And  then  at  the  meetings,  [he]  would  make  sure 
that  the  matter  was  placed  in  a  constructive  form  in  the 
agenda  and  so  forth. 

His  capacity  to  convert  ideas  that  people  outside  the 
court  itself  developed,  or  that  he  developed  with  them,  into 
things  that  were  acceptable  within  the  court,  was  huge,  and 
completely  indispensable  to  all  the  programs  that  he  touched. 


More  on  the  Task  Force 


McGarrigle:   Can  you  describe  some  of  the  workings  of  the  committee  that 
you  were  involved  with? 

Brazil:      The  task  force?  Sure.  The  way  it  worked,  and  this  was  not 
really  by  design,  it  just  sort  of  happened  this  way,  is  the 
task  force  divided  into  these  four  sub-groups.  To  make  sure 
that  they  both  functioned  in  a  prompt  way,  but  mostly  to  make 
sure  that  their  work  was  coordinated  and  not  duplicated,  I 
ended  up  serving  on  all  four  of  them,  as  the  nominal--!  think 
we  decided  to  call  me  the  "coordinator."   [laughter]   Because 
he  had  promised  me  I  didn't  have  to  be  the  "reporter"  for  this 
group . 

But  anyway,  I  was  the  coordinator,  and  at  the  time  I  was 
a  professor  at  Hastings  and  I  had  more  time  to  do  these  kind 
of  things.   I  was  asked  to  do  it  because  I  had  already 
published  in  this  area,  and  I  already  was  extremely 
interested,  so  it  wasn't  something  that  I  viewed  as  anything 
but  an  opportunity.   But  anyway,  my  responsibility  was  to  sit 
on  each  of  these  four  subcommittees  and  to  do  a  lot  of  the 
legwork  and  the  research  work  for  each  of  them,  and  to  make 
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sure  that  they  were  coordinated  and  moved  along  and  so  forth. 
So  I  did  that. 

I  guess  it's  important  to  summarize  what  each  of  the 
groups  did.   The  statistics  group  was  the  only  real  failure  of 
the  four.   We  were  very  ambitious  about  what  we  wanted  to  try 
to  learn.  We  wanted  to  learn  not  only  a  lot  more  than  the 
national  statistics  provide  us  about  the  character  of  our 
caseload,  we  also  wanted  to  learn  dynamic  things.   That  is,  if 
certain  judicial  actions  are  taken  at  certain  points  in  a 
category  of  case,  what  likely  impact  would  they  have?  So  we 
had  both  dynamic  and  static  statistical  goals. 

We—that  is,  this  sub-group—spent  some  time  trying  to 
develop  a  wish  list,  basically,  of  these  things  to  accomplish 
by  statistics.   And  then  we  started  working  with  the  clerk  of 
the  court,  who  at  that  time  was  Bill  Whittaker,  an  extremely 
sophisticated,  extremely  knowledgeable  person  about  judicial 
processes  and  the  court,  but  also  about  computer  things. 

The  reason  this  particular  sub-group  failed,  essentially, 
is  that  the  court  as  an  institution,  both  locally  and 
nationally,  simply  didn't  have  the  resources  to  do 
statistically  what  we  wanted  to  do.   The  electronic  framework 
for  the  court  was  extremely  primitive.   Most  of  the  things 
were  still  done  manually.   The  hardware  to  do  the  kinds  of 
portraiture  and  dynamic  things  that  we  wanted  to  do  wasn't 
here,  literally  was  not  here.  And  then  the  time  resources  it 
would  have  taken  to  study  the  files  and  input  the  things  into 
a  computer-usable  format  and  that  analytically  would  lend 
itself  to  analysis  statistically,  those  human  resources  to  do 
the  inputting  and  to  read  the  files,  they  didn't  exist  either. 

So  that  sub-group  basically,  after  a  year  and  a  half  or 
so  of  poking  at  various  possible  solutions  and  developing 
ideas  about  what  would  be  nice  to  know,  just  self-destructed, 
gave  up.   Gave  a  report  back  to  the  task  force.   The  other 
three  groups  were  very  active  and  being  very  productive,  and  I 
think  the  consensus,  sort  of  reached  without  articulation, 
was,  "Well,  we'll  have  to  wait  until  another  computer  day  in 
the  court  to  make  serious  headway  with  these  statistical  and 
analytical  ambitions." 
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Chances  In  Che  Arbitration  Rules 


Brazil:      The  other  three  groups  were  much  more  successful.  The 

arbitration  group  had  a  more  limited  charge,  and  responded  to 
that  charge  by  doing  a  systematic  review  of  the  arbitration 
rules,  capitalized  in  part  on  studies  that  the  federal 
Judicial  Center  happened  fortuitously  to  be  concluding  about 
arbitration  at  that  time,  and  basically  rewrote  some  of  the 
arbitration  rules.  One  expanded  the  dollar  limit  for  the 
arbitration  program  eventually  up  to  $150,000  case  limit,  so 
expanded  the  reach  of  the  program,  but  most  importantly, 
tightened  up  the  processes  so  that  an  arbitration  hearing  was 
much  more  likely  to  happen  earlier  in  the  life  of  a  case  than 
had  been  under  the  system  that  was  not  overwhelmingly  well 
monitored  before. 

So  we  changed  the  rules.   By  mid- 1984  I  had  moved  over  to 
the  court  as  a  magistrate  judge,  and  one  of  my  assignments  was 
to  monitor  the  arbitration  program  more  carefully,  and  to 
supervise  loosely,  not  on  a  personnel  basis  but  on  a 
substantive  basis,  the  people  who  did  the  mechanical  aspects 
of  the  arbitration  program  and  give  them  more  guidance  and 
more  feedback.   So  we  tightened  up  the  arbitration  program 
considerably. 

And,  as  a  result  of  that,  the  number  of  cases  referred  to 
arbitration  shot  up  dramatically  in  the  latter  part  of  the 
1980s.   For  reasons  that  1  don't  understand,  the  people  in  the 
clerk's  office  who  were  charged  with  making  the  mechanical 
decisions  about  getting  cases  into  arbitration  just  weren't 
doing  it  very  well.   So  when  they  became  aware  that  they  were 
being  supervised  a  little  more  and  that  somebody  cared,  and 
that  there  would  be  follow-up  and  some  inquiries  made,  then 
they  started  being  much  more  assertive  and  careful  about  the 
designations,  and  at  least  in  part  for  that  reason,  the  number 
of  cases  that  were  sent  to  the  program  increased  dramatically. 
So  that  was  the  arbitration  group. 


Settlement 


Brazil:      Then  the  third  group  was  the  settlement  group,  and  its  major 

undertakings  were  two.   First  of  all,  the  settlement  group- -by 
the  way,  one  of  the  leaders,  in  fact  the  chair,  of  that  group 
was  then  at  Bronson,  Bronson  &  McKinnon,  a  senior  lawyer  there 
named  Charles  Legge,  who  subsequently  has  become  a  judge  of 
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our  court.   In  fact,  he  was  on  the  task  force  in  1982,  and 
then  by  sometime  in  1984- -I  think  it  was  1984- -he  was 
appointed  to  be  one  of  our  district  judges.   But  Chuck  Legge 
was  the  chair  of  that  sub-group. 

I  remember  at  the  first  meeting  or  two  of  the  sub-group, 
we  realized  that  we  did  not  know  very  much  about  what  lawyers 
wanted  from  the  judicial  process,  from  the  court  as  an 
institution,  in  the  settlement  arena.  We  didn't  know  enough 
about  what  lawyers  wanted  from  this  institution  vis-a-vis 
fairly  traditional  settlement  conference  processes,  and  we 
didn't  have  any  systematic  access  to  what  lawyers  perceived  to 
be  the  most  effective  and  appropriate  judicial  roles  in 
settlement. 

So  we  decided  to  conduct  a  survey  to  learn  systematically 
from  the  bar  what  they  thought  about  those  things .   And 
fortunately,  another  member  of  that  group  was  Ted  Kolb,  whom  I 
think  I  mentioned  to  you  last  week.   Ted's  a  senior  lawyer  in 
San  Francisco  with  Sullivan,  Roche  &  Johnson.  Ted  also  had 
been  for  many  years,  even  at  that  time,  and  still  is,  very 
active  in  the  ABA  and  in  the  judicial  administration  division 
of  the  ABA,  and  in  particular  in  the  lawyers'  conference  of 
it. 

In  any  case,  Ted  was  on  the  same  subcommittee,  and  Ted 
agreed  to  help  approach  the  ABA  to  see  if  we  could  get  funding 
for  a  more  ambitious  study  of  what  lawyers  wanted.   Ted's  help 
led  to  our  getting  the  ABA  to  agree  to  pay  for  what  turned  out 
to  be  a  national  study.   Ve  did  surveys  of  lawyers  in  four 
different  parts  of  the  country:  here  in  San  Francisco  and  the 
Bay  Area  obviously,  some  from  Texas,  some  from  Florida,  and 
some  from  Missouri.   We  tried  to  find  courts  with  a  wide  range 
of  kinds  of  cases,  kinds  of  cultures,  and  so  forth. 

Anyway,  the  ABA  funded  this.   I  drafted  a  long  survey 
instrument,  questionnaire.  The  ABA  paid  for  the  questionnaire 
and  then  paid  for  publication  of  the  book  that  this  resulted 
in.   And  we  got  the  clerks  of  the  four  district  courts  to 
agree  to  provide  us  with  lists  of  all  the  lawyers  in  various 
time  frames  that  had  appeared  in  civil  litigation  in  those 
courts,  and  we  used  those  lists  to  send  questionnaires.   Ve 
ended  up  sending  about  3,000  or  so  questionnaires,  and  we  got 
responses  from  roughly  2,000  lawyers,  roughly  800  from  her*  in 
the  Northern  District  of  California.  This  was  the  biggest 
jurisdiction,  measured  by  population,  and  we  got  therefore  the 
largest  number  of  responses  here. 
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And  we  asked  them  systematically:   "What  roles  do  you 
want  the  federal  court  to  play?  What  behaviors  by  federal 
judges  are  most  useful?  What  behaviors  are  appropriate?  What 
behaviors  are  inappropriate?"  and  we  ended  up  putting  that  all 
together  and  publishing  it  as  a  book  that  the  AEA  published  in 
1985. l  We  published  a  synopsis  of  it,  or  summary,  I  should 
say,  in  the  Federal  Rules  Decisions,2  and  then  made  it 
available  to  other  courts  around  the  country. 

Basically  what  we  learned,  and  more  dramatically  in 
northern  California  than  in  the  other  three  jurisdictions,  but 
dramatically  in  all  three  jurisdictions,  was  that  lawyers 
wanted  federal  courts  to  be  much  more  proactive  in  the 
settlement  arena.   They  wanted  more  settlement  services,  they 
wanted  to  be  compelled,  to  use  too  strong  a  word,  but  they 
wanted  the  court  basically  to  urge  and  push  and  require  when 
necessary  all  the  litigants  to  participate  in  settlement 
conferences.   I  can't  remember  the  specific  numbers,  but 
somewhere  in  the  vicinity  of  90  percent  of  the  northern 
California  respondents  said  that  the  court  should  make 
settlement  conferences  mandatory  in  most  cases  filed  in 
federal  court. 

And  then  they  gave  specific  responses  about  different 
ways  of  handling  settlement  negotiations,  and  it  was  very 
clear  that  the  lawyers,  by  overwhelming  margins,  wanted 
intellectually  proactive  settlement  hosts.  They  wanted  judges 
who  would  thoughtfully  and  without  pressure,  but  thoughtfully 
would  give  intellectually  active  feedback,  about  the  strengths 
and  weaknesses  of  the  case,  what  kinds  of  settlement  terms 
might  be  appropriate,  and  so  forth.   So  we  published  all  that 
stuff  that  we  learned  in  these  places. 

And  simultaneously,  driven  by  that  and  then  driven  by  the 
other  major  thing  that  this  particular  sub-group  did,  which 
I'll  describe  in  a  second,  this  work  changed  the  court's 
processes  for  settlement.   But  first  the  other  thing  that  the 
group  did:   it  sponsored  a  very  large  and  multi-houred 
symposium  here  in  the  court  in  February  of  1984.  This  was 
just  about  the  time  the  study  that  I  referred  to  was  being 
completed.  The  results  were  being  compiled  and  the 
questionnaires  had  been  returned.   So  they  dovetailed. 


:W.  Brazil,  Settling  Civil  Suits;  Litigators'  Views  about  Appropriate 
Roles  and  Effective  Techniques  for  Federal  Judges  (ABA,  1985). 

2106  F.R.D.  85  (1985). 
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One  of  the  things  at  this  symposium  was  to  report  the 
preliminary  finding!  from  this  national  study,  and  then  the 
other- -primary- -purpose  of  the  symposium  was  to  get  together 
roughly  120  lawyers,  mostly  lawyers,  and  judges  from  this 
court  to  have  a  whole  day  of  free -ranging  conversation  about 
settlement  processes,  settlement  policies,  kinds  of  cases 
where  settlement  intervention  was  most  appreciated  and  most 
necessary  and  so  forth.  So  we  had  this  long,  very  dialectical 
process  with  the  bar.   Most  of  the  judges  of  the  court  came-- 
it  was  on  a  Saturday,  as  1  recall --and  somewhere  around  100 
lawyers  from  this  Jurisdiction  came.  There  again,  Judge 
Peckham  insisted  it  be  a  wide  range  of  lawyers  representing  a 
full  spectrum  of  kinds  of  cases  on  the  civil  side  that  we  have 
here.   It  was  a  very  long  day  of  very  constructive  interaction 
about  what  the  court's  policy  should  be  with  settlement,  how 
judges  should  behave  in  settlement,  and  so  forth. 


Role  of  Magistrate  Judges 


Brazil:      As  a  result  of  that  and  the  study  that  was  published  by  the 

ABA,  the  court  made  a  fundamental  policy  decision  to  increase 
dramatically  the  role  of  magistrate  judges  in  settlement 
conferences .  One  philosophic  reason  for  that  is  to  make  sure 
that  the  litigants  would  be  reassured  that  the  host  of  their 
settlement  negotiations  would  not  be  a  person  who  would 
preside  at  their  trial,  so  that  they'd  be  protected  from  any 
fear  of  being  pressured  or  any  fear  that  the  candor  that  they 
might  want  to  use  in  a  settlement  conference  wouldn't 
compromise  the  neutrality  or  the  appearance  of  neutrality  of 
the  judge  with  actual  power  at  their  trial. 

As  a  result  of  these  converging  sources  of  influence ,  the 
magistrate  judge  settlement  activity  doubled  in  about  a  year. 
It  went  from- -and  these  numbers  aren't  100  percent  precise 
probably,  but  roughly  correct- -from  in  1984  maybe  350,  or 
maybe  400  settlement  conferences,  to  in  1985  between  750  and 
800  settlement  conferences  hosted  annually  by  the  magistrate 
judges.   That  level  has  either  increased  or  remained  at  about 
the  same  ever  since.   So  the  court  made  a  huge  institutional 
commitment  of  valuable  resources,  judge  time,  that  could  have 
been  spent  on  other  things,  to  the  settlement  process.   And  as 
I  say,  that  commitment  has  been  permanently  institutionalized. 
So  that  was  the  settlement  group. 
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Brazil:      Then  the  fourth  sub-group  was  the  "other"  or  ADR  group,  and  it 
proceeded  by  studying  the  literature,  interviewing  everybody 
that  it  could  get  its  hands  on  who  was  knowledgeable  about 
what  was  happening  in  the  emerging  ADR  fields ,  including  some 
traditional  labor  people  and  some  very  high-visibility  labor 
neutrals,  for  example,  San  Kagel.   Ve  interviewed- -"we"  being 
three  lawyers  on  that  sub-group  (Michael  Kahn  of  Folger  & 
Levin;  Jeffrey  Newman  of  Farella,  Braun  &  Martel;  and  Judith 
Gold  of  Heller,  Ehrman,  White  &  McAuliffe)  and  myself -- 
interviewed  people  who  were  well  practiced  and  knowledgeable 
about  what  was  going  on  in  the  ADR  field.   Ve  read  everything 
we  could. 

Ve  sat  down  and  tried  to  brainstorm  about  what  kind  of 
process  we  could  recommend  to  the  court.  Given  Chief  Judge 
Peckham's  emphasis  on  reducing  costs,  what  that  sub-group 
eventually  ended  up  doing  was  taking  information  from  these 
various  inputs  and  trying  to  identify- -plus  its  own 
experience,  obviously --try ing  to  identify  those  points  in 
traditional  civil  litigation  that  are  most  likely  to  result  in 
unnecessary  costs,  identify  the  sources  along  the  litigation 
path  of  unnecessary  costs,  and  then  design,  drawing  on  some  of 
the  ADR  ideas,  design  a  sui  generis  process  specifically  aimed 
at  attacking  those  cost  sources. 

For  example,  the  lawyers  and  I  on  a  committee  identified, 
not  surprisingly,  pleadings  as  noncommunicative.   Speaking 
metaphorically,  a  complaint  will  have  fifteen  causes  of 
action,  and  an  answer  will  have  twenty- five  affirmative 
defenses,  and  nobody  can  tell  from  reading  the  pleadings  what 
the  case  is  really  about  and  which  claims  and  which 
affirmative  defenses  people  are  serious  about,  as  opposed  to 
pleading  just  to  protect  themselves  against  some  future 
argument  or  waiver.   So  just  poor  communication  across  party 
lines  early  in  the  life  of  a  case. 

And  then  a  whole  list- -I  won't  go  through  them  now;  they 
were  described  in  the  publication1 --but  a  whole  list  of  seven 


:Brazil,  Kahn,  Newman,  and  Gold,  Early  Neutral  Evaluation:  An 
Experimental  Effort  to  Expedite  Dispute  Resolution,  in  69  Judicature  279 
(Feb-March  1986).   See  also  Brazil,  A  Close  Look  at  Three  Court -Sponsored 
ADR  Programs:  Why  They  Exist,  How  They  Operate,  What  They  Deliver,  and 
Whether  They  Threaten  Important  Values,  1990  U.  Chicago  Legal  Forum  303 
(1990). 
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or  eight  different  unnecessary  cost  sources.   And  then  design 
a  process  that  would  meet  those,  or  equip  litigants  and 
lawyers  of  good  faith  to  attack  those  in  a  way  that  the  court 
probably  couldn't  do,  as  a  natter  of  institutional  resources 
and  as  a  matter  of  preserving  appearances  and  realities  of 
neutrality. 


Karlv  Neutral  Evaluation 


Brazil:      To  make  a  long  story  short,  this  group  designed  Early  Neutral 
Evaluation  [ENE]  ,  which  didn't  exist  before  then  anywhere, 
designed  it  and  then  persuaded  the  court  to  experiment  with  it 
on  a  pilot  basis  in  about  1984.   We  ran  twelve  cases,  picked 
because  they  were  very  different  from  one  another,  to  go 
through  the  pilot  phase  of  this.   The  returns  from  that  were 
sufficiently  promising  to  go  to  another  stage  of  experiment, 
which  we  called  our  Hundred-Case  Experiment.   They  actually 
identified  about  150  cases  to  go  through  ENEs  .   Only  seventy- 
three  or  seventy-five  of  those  actually  had  sessions,  because 
a  very  large  percentage  of  cases,  as  it  turns  out,  self- 
destruct-- 


Brazil:      We  hired  Professor  David  Levine  from  Hastings  to  do  an 

independent  study  of  what  the  lawyers  and  the  clients  who  went 
through  ENE  in  that  setting  thought  of  it,  how  they  thought  it 
could  be  improved,  whether  they  thought  it  was  worth  it, 
whether  it  should  be  expanded.   He  conducted  that  study  by 
written  questionnaire  and  by  telephone  interview,  and  by 
watching  some  of  the  evaluation  sessions  himself,  and  then 
wrote  up  a  report,  the  most  interesting  or  notable  aspect  of 
which  was  that  89+  percent  of  the  lawyers  whose  cases  had  been 
forced,  essentially,  to  go  through  this  process  that  they'd 
never  heard  of  before,  that  had  just  been  invented  within  a 
year  or  so  of  the  time,  89  percent  of  those  lawyers  said, 
"Expand  the  program." 

So  we  did.   In  1987  and  1988,  learning  from  mistakes  we'd 
made  along  the  way,  adjusting  the  design,  refining  the  design, 
the  court  finally  in  1988  made  ENE  a  presumptively  permanent 
part  of  the  landscape  of  processes  that  are  offered  here  ,  and 
it's  been  functioning  in  a  very  healthy  way  since.   Partly 
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under  the  impetus  of  the  1990  Civil  Justice  Reform  Act,1 
partly  under  the  impetus  of  lawyers  who  have  gone  through  it 
and  been  very  pleased  with  it  here,  but  taken  it  to  other 
jurisdictions,  there  are  now  some  twenty  to  twenty-five 
federal  courts  that  have  early  neutral  evaluation  programs. 
The  Justice  Department  right  this  minute  is  extremely 
interested  in  expanding  ENE  to  even  more  courts,  and  may  even 
promote  legislation  that  would  specifically  authorize  or 
encourage  or  maybe  even  require  federal  district  courts  around 
the  country  to  offer  ENE.   So  that's  a  very  gratifying,  and 
always  was  to  Chief  Judge  Peckham,  product  of  this  very 
grassroots  process  that  he  set  in  motion  back  in  1982. 

It's  very  important  to  know  about  the  roles  that  Chief 
Judge  Peckham  played  in  this  process—obviously  he  got  us 
going  and  inspired  us,  but  then  he  was  deeply  involved  at  all 
the  stages.  He  came  to  some,  certainly  not  all,  but  some  of 
the  subcommittee  meetings.   He  came  to  all  of  the  meetings  of 
the  task  force. 

The  way  the  process  basically  worked  is  that  the 
subcommittees  would  go  out  into  the  wilderness,  so  to  speak, 
and  do  their  homework,  and  come  up  with  their  ideas,  and  make 
their  proposals,  refine  their  proposals.   Then  the  task  force 
as  a  whole  would  be  reconvened  periodically--!  don't  remember 
the  exact  time  frames,  every  three  to  six  months.   The  task 
force  as  a  whole  would  debate,  with  Chief  Judge  Peckham  always 
there,  and  sometimes  some  additional  judges  there  too.   The 
task  force  would  debate  the  pros  and  cons  of  the  proposals 
that  were  emanating  from  these  various  subcommittees,  and  then 
decide  what  the  task  force  could  do  on  its  own  sometimes,  and 
then  decide  what  the  task  force  wanted  to  propose  to  the 
judges  of  the  court  formally,  as  a  body,  for  the  court  to 
institutionalize  or  put  its  imprimatur  on. 

Chief  Judge  Peckham  was  always  there  for  those  task  force 
as  a  whole  meetings.   He  played  a  very  active  role  in  helping 
guide  the  conversation  and  making  sure  that  we  were  sensitive 
to  the  kinds  of  concerns  that  the  judges  of  the  court  would 
have  when  proposals  were  made  to  them.   He  always  expressed 
himself  in  a  heartfelt  way  that  inspired  all  the  members  of 
the  committees  to  work  harder,  always  expressing  his  profound 
gratitude  and  appreciation  and  always  inspiring  us  to  do  more. 
In  my  case,  both  before  I  was  on  the  court  and  after  I  was  on 
the  court,  calling  on  the  phone  very  regularly  and  saying, 


'28  USC  Sect.  471  et  seq. 
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"How  are  you  doing? 
you're  doing." 


Come  up  and  talk  to  me  and  tell  me  how 


I  regularly  had  a  reporting  obligation  to  him,  and  given 
•y  coordinator  role,  that  got  passed  on  to  each  of  the 
subconnittees .   Chief  Judge  Peckham  was  extremely  clever  and 
adept  at  using  reporting  obligations  to  keep  things  moving  and 
keep  the  process  going  in  a  very  healthy  way.   So  that  was  an 
extremely  satisfying  experience  for  all  the  lawyers  who 
participated,  and  certainly  for  myself.   I  think  it's  had  a 
tremendous  impact  on  this  court  as  an  institution,  because  the 
court  has  continued,  of  course,  to  provide  its  traditional 
litigation  services,  which  is  another  subject  for 
conversation.   But  by  virtue  of  the  task  force,  it  also  has 
one  of  the  most,  if  not  the  most,  assertive  and  complete 
settlement  service  programs,  and,  of  course,  probably  the  most 
ambitious  and  the  most  professionally-run  ADR  programs  of  any 
federal  court  in  the  country.   And  it's  because  of  this 
process  that  he  launched  and  he  guided  and  he  helped  get  the 
votes  for  when  the  votes  were  needed  among  the  judges,  and 
everything  else.   That  fed  into  the  Civil  Justice  Reform  Act 
stuff,  which  we  can  talk  about  when  we  get  to  that  subject. 

McGarrigle:   Wonderful.   As  I  understand  it,  Early  Neutral  Evaluation 
involves  a  lawyer  who's  expert  in  the  field  guiding  the 
parties  toward  mediation.   Can  you  elaborate  on  that  a  little 
bit? 

Brazil:      Sure.   That's  partially  right.   It's  Early  Neutral  Evaluation, 
and  all  those  words  are  important. 

One  of  the  things  the  lawyers  who  designed  ENE  concluded 
is  that  a  lot  of  resources  were  wasted  because  there  was  a  lot 
of  motion  activity  and  discovery  activity  that  wasn't  very 
well  focused  in  the  early  stages  of  cases.   A  lot  of  hard 
decisions  were  not  made  because  people  postponed  making  them, 
because  they  understandably  put  out  the  hottest  fires  first, 
and  when  you  get  a  new  file,  it's  not  the  hottest  fire.   So 
there  was  a  lot  of  meandering  and  poor  focus  in  the  case 
development  process  generally  which  cost  people  money,  and  of 
course  didn't  get  their  cases  resolved  as  quickly  as  they 
might  otherwise  have  been. 

One  of  the  things  that  Early  Neutral  Evaluation  was 
designed  to  do  was  to  have  an  early,  externally- imposed  event 
that  would  compel  litigants  and  lawyers- -really  primarily 
talking  about  lawyers- -to  do  their  investigative  homework 
early,  and  then  to  communicate  much  more  directly  across  party 
lines  about  not  only  what  claims  and  defenses  they  were  really 
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serious  about,  but  also  the  fundamental  evidentiary  support 
that  they  had  for  their  claims  and  their  defenses. 

Early  Neutral  Evaluation  was  partly  driven  by  those 
ideas,  and  partly  driven  by  a  desire  to  get  clients  much  more 
active  early  in  the  life  of  cases.  Clients  were  viewed  as  a 
potential  source  of  economic  discipline  and  a  potential  source 
of  business  solutions.   Philosophically,  Chief  Judge  Peckham 
was  very  concerned  that  clients  understand  that  they're  the 
center  of  the  program,  they're  not  the  periphery  of  the 
program.   He  wanted  to  reduce  client  alienation,  reduce  client 
mystification  about  the  process,  and  to  help  clients  feel  that 
the  court  perceived  itself  as  principally  here  to  serve  them, 
and  not  to  serve  itself  or  some  abstraction  called  the  law. 

ENE  was  designed  to  be  an  external  event  that  would  occur 
early  in  the  life  of  a  case  to  capitalize  on  these  savings 
potentials  that  were  not  being  capitalized  upon.   Early  in  the 
life  of  a  case,  you'd  have  a  senior  person  sit  the  parties 
literally  across  the  table  from  one  another  with  the  parties 
there,  not  just  the  lawyers.   In  those  days  our  criteria  were 
at  least  twenty  years  experience  in  the  subject  matter  area-- 
senior  person  with  a  lot  of  litigation  experience  and  a  lot  of 
subject  matter  expertise,  which  distinguishes  ENE  from  lots  of 
other  ADR  programs,  where  the  emphasis  is  on  process  expertise 
but  not  on  subject  matter  expertise.   So  we  wanted  senior 
people  whose  views  would  be  presumptively  entitled  to  some 
careful  attention  by  the  people  who  heard  them.   Critical 
requirement,  that  the  clients  had  to  be  there.   They'd  sit  at 
a  table  and  then  tell  each  other  in  English  what  their  case 
was  about,  and  what  the  principal  supports  for  their  positions 
were.  And  then  the  evaluator  would  listen  to  their 
presentations,  sometimes  accompanied  by  percipient  or  expert 
witnesses,  for  example,  but  mostly  just  by  the  participants 
themselves  and  their  lawyers,  listen  to  their  presentations. 

And  then  the  model  was  the  neutral  lawyer  (evaluator) 
would  first  of  all  try  to  help  them  by  questions  and  by 
listening  to  the  conversation,  and  try  to  find  common  ground. 
"Let's  shrink  the  size  of  your  formal  dispute,  either  by 
literally  entering  stipulations,  or  at  least  by  agreeing  that 
some  of  these  things  that  are  formally  in  the  litigation 
process  here  can  be  back-burnered,  because  we  don't  need 
really  to  pay  too  much  attention  to  them."  So  find  comaon 
ground  and  use  common  ground  to  shrink  the  scope  of  the 
dispute,  and  thereby  shrink  the  motion  activity  and  the  arena 
for  discovery,  shrinking  cost. 
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Then,  identify  the  central  issues  that  they  really  did 
seem  to  dispute.  Try  to  determine  whether  they  are  factual, 
whether  they  are  legal,  or  some  combination.   And  then,  after 
doing  that,  the  evaluator  would  leave  the  room  and  write  out 
his  or  her  evaluation,  and  then  come  back.   If  all  the 
participants  wanted  the  evaluation  presented,  then  the 
evaluation  would  be  presented.   "Here's  what  I  believe  about 
the  merits  of  the  case,*  speaking  in  the  evaluator 's  voice. 
"Here  are  the  strengths  and  weaknesses  of  this  claim  and  this 
defense . * 

And  then,  if  possible  under  the  circumstances- -if  it 
could  be  done  with  intellectual  honesty- -give  a  feeling  about 
at  that  Juncture  who's  most  likely  to  prevail.  And  if  it's 
the  plaintiff,  what  a  likely  range  of  damages  might  be.   Give 
a  real,  substantive,  as  detailed  as  possible,  evaluation  of 
the  merits  of  the  case. 

Then  there  were  additional  things  on  the  agenda.  The 
next  was  to  ask  the  parties  whether  they  wanted  to  discuss 
settlement.   They  had  to  do  what  I've  described  so  far,  but  no 
party  had  to  discuss  settlement.  As  the  model  evolved  over 
the  first  two  or  three  years,  we  decided  to  give  the  litigants 
the  opportunity  to  discuss  settlement  before  the  evaluation 
was  given,  if  they  could  all  agree  that  that's  what  they 
wanted  to  do.   Sometimes  litigants,  all  of  them,  want  to  do 
that,  and  other  times  no,  they  want  to  hear  the  evaluation 
first. 

In  any  event,  either  before  or  after  the  evaluation, 
always  give  them  an  opportunity  to  use  the  evaluator  as  a 
neutral  for  settlement  conversations ,  and  in  a  very  high 
percentage  of  cases,  the  parties  want  the  evaluator  to  help 
them  with  settlement.   I  would  say  30  or  so  percent  of  the 
cases,  even  though  it's  very  early  in  the  life  of  the  case, 
and  even  though  these  are  cases  which  are,  by  hypothesis,  more 
real  than  others  because  they've  survived  to  this  point, 
roughly  30  percent  or  so  of  the  cases  settle  either  right 
there,  right  at  the  ENE  session,  or  by  the  client's 
perceptions,  as  a  direct  result  of  the  ENE  process.  But 
anyway,  one  function  that  happens  there  is  to  offer  the 
settlement  opportunities,  and  as  I  say,  in  a  high  percentage 
of  the  cases,  there  is  some  settlement  discussion. 

The  first  of  the  final  two  things  that  the  evaluators  are 
required  by  the  pertinent  general  order  to  do  is  to  discuss 
case  development  planning  with  the  parties,  try  to  get  them  to 
agree  on  a  focused  plan  for  developing  the  information  that 
they  need  to  resolve  their  case.   It  might  be  a  resolution  by 
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McGarrigle : 
Brazil: 


a  notion,  night  be  a  resolution  by  trial,  but  nost  likely  it 
will  be  resolution  by  some  subsequent  settlenent  negotiations. 
The  idea  is,  "Okay,  we've  learned"- -I 'n  now  speaking  in  the 
evaluator's  voice  again- -"we've  learned  through  this  process 
what  kinds  of  informational  things  are  separating  you  folks 
fron  being  able  to  reach  an  agreenent.  We've  identified 
informational  obstacles  or  other  kinds  of  obstacles.  Now 
let's  cone  up  with  a  little  plan  that's  as  economically  tidy 
and  tight  as  possible,  cone  up  with  a  plan  to  attack  those 
informational  obstacles  or  those  other  excuses  that  stand 
between  you  and  naking  a  reasoned  judgment  about  how  to 
dispose  of  this  consensual ly,  design  a  little  systen  to  attack 
those . " 

The  process  might  result  in  the  parties  voluntarily 
agreeing  to  produce  certain  important  information,  or  to  take 
a  few  key  depositions,  or  perhaps  file  a  well-focused  motion 
on  some  critical  point  that  people  need  resolved  by  the  court 
before  they  can  feel  that  they're  positioned  to  responsibly 
make  their  settlement  decision.   Come  up  with  a  plan  like 
that,  and  then  finally  set  follow-up. 

Many  times,  the  follow-up  is  either  another  evaluation 
three  or  four  months  down  the  road,  or  another  settlement 
negotiation  hosted  by  the  evaluator,  or  some  other  event,  but 
the  idea  is  to  capitalize  on  the  momentum  of  the  first  ENE 
session,  both  the  learning  momentum  and  the  social  momentum, 
and  see  if  the  evaluator  can  help  the  parties  in  a  much  more 
cost-effective  way  reach  closure. 

That's  basically  what  ENE  has  become.   It's  partly 
evaluation  and  analysis,  partly  mediation  and  settlement,  and 
partly  case  development  planning. 

And  it's  voluntary  or--? 

No.   Well,  I  shouldn't  say  that.   It's  evolved  in  two  or  three 
different  ways.   First,  and  historically  most  significant,  the 
court  decided  in  1988,  when  it  made  ENE  presumptively  a 
permanent  part  of  the  program  here,  that  every  even-numbered 
case  of  a  certain  kind,  as  could  be  gleaned  from  the  civil 
cover  sheet,  would  be  presumptively  mandated  to  go  to  ENE. 
The  word  presumptively  is  important  here.   If  your  case  was  in 
let's  say  securities  and  you  didn't  have  a  pro  per,  and  there 
wasn't  an  acute  press  for  equitable  intervention,  those  kinds 
of  considerations,  if  they  were  all  true  about  your  case,  then 
your  case  when  it  was  filed  would  be  assigned  to  ENE.  And 
you'd  be  able  to  get  out  of  ENE  if  you  were  able  to  persuade 
ne  in  the  first  instance,  or  the  assigned  judge  in  the  second 
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instance,  that  for  some  reason  ENE  didn't  make  any  sense  in 
your  case.  Those  petitions  are  presented  sometimes,  and  if 
they're  veil  reasoned,  are  often  granted. 

And  the  reason  it  was  only  every  even -numbered  case  is 
that  we  didn't  have  the  resources,  either  the  clerical 
resources  for  processing  these  things,  or  the  evaluator 
resources.  We  didn't  have  enough  trained  evaluators  to  cover 
the  whole  civil  docket,  so  we  picked  the  categories  of  cases 
which,  based  on  our  experience,  which  was  not  huge  but  100  or 
so  cases  at  that  time,  we  picked  the  subject  matter  categories 
where  it  was  our  perception  that  ENE  was  likely  to  deliver  the 
most,  was  most  likely  to  be  productive.   And  then  we  picked 
every  other  one,  sent  them  to  ENE  on  that  presumptively 
mandatory  basis. 


ADR  Multi-Option  Pilot 


Brazil:      Then,  much  later,  in  1993,  we  started  an  "ADR  Multi-Option 

Pilot."  This  is  an  outgrowth  of  our  ADR  activities  generally. 
Five  active  judges  are  currently  participating,  and  the 
parties  have  five  different  ADR  choices  in  that  program,  one 
of  which  is  ENE.   And  actually,  as  it  turns  out  in  the 
preliminary  returns,  ENE  is  being  selected  more  than  any  of 
the  four  other  options,  the  four  other  options  being  a 
settlement  conference  hosted  by  a  magistrate  judge,  which  was 
the  second-most  often  chosen;  classic  mediation;  arbitration 
under  Local  Rule  500;  or  some  private  provider.  Under  this 
ADR  multi-option  pilot,  the  parties  have  the  option  if  they 
can  agree  to  go  into  the  private  sector  and  get  some  private 
ADR,  subject  nominally  to  approval  by  the  district  judge,  but 
it  really  is  nominal.   They  would  virtually  always  approve 
that  party  choice. 

ENE  is  one  of  the  options  there,  and  is  being  chosen,  as 
1  said,  by  a  lot  of  litigants.   It's  always  been  true  that 
litigants  could  volunteer  into  ENE,  if  everybody  agreed  to  do 
it  and  if  they  were  able  to  muster  the  initiative  to  do  it. 
But  it  might  not  be  lost  on  you  that  generating  that  kind  of 
initiative  is  the  problem  that  ENE  was  designed  to  attack,  or 
one  of  the  problems,  so  we  haven't  had  a  whole  lot  of 
volunteers.  We've  had  some;  always,  every  year  we  have  a  few. 
But  not  surprisingly,  the  number  of  cases  in  which  all  parties 
agree  on  their  own  initiative  to  "volunteer"  their  suit  into 
ENE  has  never  been  as  great  as  the  number  of  cases  that  are 
presumptively  mandated  into  the  process. 
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Role  as  Magistrate  Judee 


McGarrigle:   That  does  aake  sense.   [laughter]   Are  there  other  ways  that 
these  developments  that  you've  discussed  affected  the 
expansion  of  the  roles  of  magistrate  judges? 

Brazil:      Well,  for  me  personally,  but  not  really  for  the  other 

magistrate  judges.   I  had  the  front-line  responsibility,  not 
ultimate  responsibility,  but  front-line  responsibility  for  all 
of  our  ADR  programs  and  offerings  and  education  ever  since  I 
came  here  in  1984.  Those  responsibilities  were  given  to  me  by 
Chief  Judge  Peckham,  and  he  took  them  all  very  seriously. 

One  thing  we  did,  for  example,  when  we  designed  Early 
Neutral  Evaluation,  to  help  persuade  the  other  Judges  of  the 
court  to  agree  to  do  this,  and  to  try  to  establish  uniformity 
in  decision-making,  was  to  decide  that  all  disputes  of  a 
process  character  about  ENE  would  go  to  me  initially.   Of 
course,  the  litigants  always  had  a  right  to  appeal  to  the 
assigned  judge,  but  basically  I  made  all  the  decisions  of  two 
different  kinds. 

One  is  when  the  rules  of  the  general  order  that  relate  to 
ENE  operated  in  a  way  that  one  or  more  of  the  litigants  wanted 
some  adjustment  in  those  rules,  no  matter  which  judge  the  case 
was  assigned  to,  they  came  to  me  for  an  adjustment  or 
modification.   And  then  secondly,  if  a  dispute  arose  about 
whether  the  case  should  be  in  ENE,  or  who  should  attend  the 
session,  or  how  the  rules  applied  to  behavior  that  occurred 
during  an  ENE  session  or  something  like  that,  all  those 
disputes,  all  those  problems,  were  localized  in  me.   It  was  my 
responsibility  to  do  that.  Those  were  part  of  my  job,  as  a 
magistrate  judge  here. 

And  then  the  other  magistrate  judges  would  pinch-hit  for 
me  occasionally  when  1  was  unavailable --still  do  when  I'm 
unavailable,  if  I'm  on  vacation  or  off  at  meetings- -and  these 
kinds  of  things  have  tended  to  come  up  almost  daily.   So 
somebody  needs  to  be  here  minding  the  shop  and  attending  to 
them.  Many  of  them,  most  of  them,  don't  take  any  serious 
judicial  time.   Each  one  of  them  only  takes  a  few  minutes, 
because  most  of  these  things  are  done  by  stipulation,  so  it's 
just  a  formality  of  getting  the  court's  approval.   But 
occasionally,  much  more  time-consuming  problems  arise. 

Anyway,  this  has  been  a  significant  part  of  my  workload 
for  the  whole  time  I've  been  here,  and  it's  been  an 
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insignificant  part  of  the  workload  of  the  other  magistrates  on 
ADR  generally. 

But  what's  permanently  affected  the  other  magistrates  as 
well  as  myself,  of  course,  is  the  expansion  of  our  settlement 
roles  and  obligations.  All  the  magistrates,  here  and  in  San 
Jose,  commit  annually  hundreds  of  hours  to  settlement 
conference  work,  and  that's  a  substantial  increase  over  what 
it  was  before  these  programs  were  formally  launched. 


The  Task  Force 


McGarrigle:   I  wanted  to  back  up  and  to  ask  you  approximately  how  many 

people  were  on  the  task  force  and  the  subcommittees,  would  you 
say? 

Brazil:      When  it  was  first  started,  and  I'm  not  going  to  be  100  percent 
reliable  here,  there  were  roughly  twenty  to  twenty-two  when  it 
was  first  formed,  and  then  some  people  moved  in  and  out  of 
participation,  for  example  because  they  were  involved  in  some 
heavy  litigation.   In  one  case,  one  of  the  senior  people  went 
off  to  teach  in  a  law  school  for  a  while  and  then  came  back. 
Over  the  years,  there  were  about  thirty  different  lawyers 
involved  actively,  and  in  the  subcommittees  it  ranged  anywhere 
from  four,  which  is  the  subcommittee  that  invented  ENE,  to 
nine  or  ten  on  the  settlement  subcommittee.   People  basically 
volunteered  for  the  committees  in  which  they  were  most 
interested.   Chief  Judge  Peckham  never  needed  to  tell  people 
what  they  were  assigned  to  do,  he  just  asked  people  to  form 
into  these  groups,  and  they  formed  basically  driven  by  their 
own  interests  and  their  sense  of  obligation  to  him  and  to  the 
court . 


Working  with  Chief  Judge  Peckham 


McGarrigle:   Okay.  Are  there  examples  that  come  to  mind  of  particular 
conversations  you  had  with  Chief  Judge  Peckham  about  these 
matters  that  are  illustrative? 

Brazil:      Well,  the  first  one  I've  already  said,  when  we  went  to  lunch, 
and  he  said,  "Well,  of  course,  you  won't  have  to  be  the 
reporter."   [laughter]  And  then  I  ended  up--.   But  not 
really.   None  stick  out  in  my  mind  as  particularly--!  have  a 
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terrible  memory,  I  have  to  say.  But  we  had  hours  and  hours  of 
discussions.   That's  the  most  important  thing,  is  how  much  he 
loved  to  be  involved  in  this,  and  how  sophisticated  he  was 
about  giving  of  his  time  to  get  other  people  to  do  things  that 
were  socially  constructive.  And  the  level  of  interaction  or 
the  amount  of  interaction  that  he  and  I  had  about  this  would 
vary  from  time  to  time,  depending  on  what  was  on  the  front 
burner,  both  in  terms  of  his  other  obligations,  which  were  of 
course  gargantuan,  but  also  in  terms  of  where  the  task  force 
was. 

For  example,  in  early  1984  when  we  had  this  flurry  of 
activity  about  settlement,  or  later  in  1984  and  into  1985  when 
the  major  design  decisions  and  major  experiments  with  the 
first  parts  of  ENE  were  being  conducted,  we  would  talk  many 
hours  a  week  about  this  stuff,  and  frequently  at  night  on  the 
phone.   He'd  call  me  at  home  on  the  weekends,  and  we'd  talk 
about  this  kind  of  stuff.   I'd  go  to  his  chambers,  and  his  law 
clerks  would  get  annoyed,  as  would  his  courtroom  deputy, 
because  he'd  be  in  there  talking  to  me  when  they  thought  he 
should  be  on  the  bench  dealing  with  something  else.   He  gave  a 
huge  amount  of  time  to  this. 

So  specific  conversations  about  specific  aspects  of  the 
programs,  no.   Those  don't  stick  in  my  mind.   What  does  stick 
in  my  mind  is  this  immense  commitment  of  time,  and  the  aura, 
the  tone  of  the  conversations,  which  was  always  this 
incredible  warmth,  this  incredible  interest  and  generosity  of 
spirit  and  concern  about  moving  things  forward  so  that  other 
people  would  be  better  served,  this  spiritual  tone  that  was 
palpable  would  come  out  of  him,  even  in  one -on- one 
conversations.   In  the  most  private  settings  in  the  world, 
where  he  could  completely  let  his  hair  down,  there  was  still 
this,  as  I  say,  tactile  sense,  palpable  sense  of  spirit,  of 
constructive  spirit  about  him,  which  was  just  amazing.  And 
that  accompanied,  informed,  virtually  every  conversation  we 
had. 

And  what's  remarkable  about  that  is  we  had  so  many,  so 
many  conversations.   I  had  so  many  with  him  partly  because  we 
shared  so  many  interests,  but  also  because  I  was  the 
coordinator  for  all  these  things.   So  I  was  the  vehicle  that 
he  needed  to  use  to  get  to  all  of  these  different  project!. 
So  we  had  tons  of  just  wonderful  conversations  about  this. 

McGarrigle:  We  have  other  topics  here,  though  I  could  continue  talking  to 
you  about  this  one,  I  have  more  questions.   But  we  identified 
other  areas  to  discuss,  and  as  you  said  on  the  phone,  there  is 
quite  a  bit  of  overlap. 
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II   CASE  MANAGEMENT 


Brazil:      Yes.   Why  don't  we  talk  about  case  management  next,  and  then 
we'll  come  back,  because  the  other  major  thing  that  I  would 
like  to  be  sure  we  talk  about  is  the  Civil  Justice  Reform  Act. 
And  these  are  all  interdependent,  interwoven  topics,  both  in 
his  heart  and  in  historical  fact. 

But  first  on  the  case  management:   he  was  a  pioneer,  and 
a  substantial  part  of  his  intellectual  development  and 
contribution  to  this  preceded  my  knowing  him.   He  wrote  an 
article  that  was  published  in  the  California  Law  Review  in  May 
of  1981  called  "The  Federal  Judge  as  a  Case  Manager:   The  New 
Role  in  Guiding  a  Case  from  Filing  to  Disposition."1  He  wrote 
that  before  I  knew  him,  or  at  least  before  I  had  any 
substantial  contact  with  him.   He  probably  actually  wrote  it 
in  1980,  the  way  these  journals  publish,  even  though  it  was 
published  in  1981. 

I'm  sure  that  beginning  back  in  the  sixties,  literally, 
he  was  on  the  cutting  edge  of  the  movement  toward  the 
individual  assignment  system,  as  compared  to  the  master 
calendar  system,  which  had  dominated  federal  courts  for 
decades  as  I  understand  it,  and  had  dominated  and  still 
dominates  most  state  courts--!  shouldn't  say  most  state 
courts,  I  don't  know,  but  California  state  courts  for  sure, 
and  many  other  states  with  major  urban  centers. 


'69  Cal.  L.  Rev.  770  (1981). 
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Movement  from  the  Master  Calendar  System  to  the  Individual 

System 


Brazil:      Th*  master  calendar  system  was  vulnerable  to  criticism  for  the 
judicial  institution  basically  losing  control  of  civil  cases. 
One  of  the  central  procedural  reforms  started  in  the  1960s  and 
1970s  in  the  federal  court  system.   It  may  even  have  started 
earlier  than  that,  it  may  have  started  in  the  late  fifties.   I 
don't  know  when  the  ideas  for  this  first  started  moving  in  a 
serious  way  into  the  federal  judiciary,  but  I'm  pretty  sure  it 
wasn't  until  the  sixties,  and  the  movement  didn't  take  hold  in 
many  places  in  a  serious  way  until  probably  well  into  the 
seventies . 

In  any  case ,  there  was  a  movement  to  convert  to  the 
individual  assignment  system,  the  essential  rationale  being 
that  if  each  federal  judge  knew  he  or  she  was  responsible  for 
a  case  from  beginning  to  end,  that  case  would  get  more 
attention.   That  judge  would,  by  paying  attention  to  the  case, 
get  the  lawyers  and  the  litigants  to  be  prompter  in  doing  the 
investigative  things ,  the  discovery  things ,  the  motion  work 
that  needs  to  get  done  in  some  cases  to  have  them  resolved. 

The  idea  was  to  localize  responsibility  and  make  it 
visible  in  each  judicial  officer  for  a  certain  number  of 
cases,  and  that  responsibility  would  be  from  beginning  to  end. 
It  would  put  more  pressure  on  the  judges  and  make  them  feel  a 
higher  level  of  responsibility  which  would  impact  their 
behavior,  for  example- -and  this  was  a  very  self-conscious  part 
of  the  theory- -by  encouraging  federal  judges  to  be  much  more 
active  case  managers  early  in  the  pretrial  period.  You'll 
hear  these  themes  thread  through,  like  in  ENE. 

But  one  of  the  things  that  Chief  Judge  Peckham  felt  very 
strongly  about  from  well  before  I  knew  him  personally,  as 
reflected  in  this  Lav  Review  article  from  1981,  was  how  much 
good  a  judge  could  do  for  the  litigants  if  a  judge  was 
intellectually  active  very  early  in  the  life  of  a  case,  and 
more  specifically  at  the  first-- 
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Judicial  Involvement 


Brazil:      So  I  was  talking  about  Chief  Judge  Peckhaa's  belief  in  how 

much  a  judge  could  contribute  by  being  intellectually  actively 
involved  very  early  in  the  life  of  nost  civil  cases. 

First  of  all,  he  believed  that  the  Rule  16  conference, 
the  first  status  or  case  management  conference,  should  be  as 
early  as  possible.  As  important,  he  believed  it  should  be  a 
meaningful  conference,  where  efforts  to  reduce  the  scope  of 
the  case  were  seriously  undertaken,  where  efforts  to  identify 
the  real  issues  that  the  parties  disputed  or  the  core  issues 
were  undertaken,  where  an  effort  was  undertaken  to  develop  an 
effective,  efficient  case  development  plan,  where  a  firm  trial 
date  would  be  set  to  impose  that  ultimate  discipline  on  the 
case  development  process,  and  so  forth. 

So  he  was  a  national  leader  in  the  movement,  not  only 
from  the  master  calendar  system  to  the  single  assignment 
system,  but  then  within  the  single  assignment  system.   He  was 
a  leading  proponent  and  a  leading  judicial  educator --that  is, 
educator  of  other  judges- -of  the  benefits  that  could  be 
realized  both  to  litigants  and  the  court  by  having 
intellectually  proactive,  appropriately  restrained,  but 
intellectually  energetic,  judicial  involvement  early  in  the 
life  in  the  case,  and  then  setting  up  systems  to  monitor  the 
case  development  process  so  that  the  cases  didn't  just  float 
off  into  some  two-year  sunset,  coming  back  for  contact  with 
the  court  after  a  long  period  of  lack  of  contact,  coming  back 
not  ready,  not  focused. 

He  believed  very  strongly  in  having  a  very  significant, 
early,  analytical  encounter  with  the  case,  then  scheduled 
short  time -framed  recontacts  with  the  case  and  status 
conferences,  always  adjusting  the  case  development  plan  to 
meet  developments  that  had  perhaps  been  unforeseen  at  the  last 
contact  with  the  case,  and  then  trying  as  hard  as  he  could  to 
deliver  a  firm  trial  date,  to  deliver  a  trial  on  the  date  that 
had  been  agreed  to.   It's  part  of  what's  now  become 
conventional  wisdom  that  one  of  the  most  important  sources  of 
discipline  in  this  whole  process  is  having  lawyers  and  clients 
believe  that  their  trial  date  is  firm,  so  that  they  will  take 
it  seriously  and  do  the  homework  they  need  to  do,  usually  of 
course  to  settle  the  case,  but  if  necessary  to  try  the  case. 

He  was  a  leader,  both  conceptually  in  this  movement 
toward  this  system  of  case  management,  and  later  in  terms  of 
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teaching  through  the  Federal  Judicial  Center,  through  his 
writings,  through  appearances  just  all  over  the  country  in 
judicial  fora.  He  was  also  very  active  in  the  regular 
meetings  of  chief  judges  from  around  the  country,  and  regular 
meetings  of  urban  chief  judges,  another  sort  of  sub-group  of 
that.   (I  don't  know  what  the  formal  naaes  are.)  He 
constantly  in  those  foruas  was  promoting  this  attitude  toward 
judicial  activism,  always  with  an  unassailable  sense  of 
preserving  in  fact  and  in  appearance  neutrality,  never 
forcing-- [tape  interruption] --lawyers  or  litigants,  never 
using  the  judicial  power  of  calendaring  to  coerce  people  to  do 
anything,  but  rather  creating  this  environment  of 
responsibility  and  punctuality  and  efficiency  largely  by  a 
constancy  of  intellectual  attention  from  the  court.   "I'm 
watching,  I'm  watching,  I'm  learning,  I'm  helping,  let's 
move,*  that  kind  of  attention.   He  was  a  master  at  that. 

So  that  was  a  big  piece,  and  as  I  say,  I'm  sure  he  was 
thinking--!  don't  know  this  first  hand,  but  I'm  sure  from  what 
he's  written  and  our  conversations --he  was  thinking  about  and 
working  on  these  things  at  least  as  early  as  the  late  1960s. 


Two-Stag*  Case  Management 


Brazil:      But  he  refined  his  ideas  even  more  in  the  early  and  mid- 
eighties,  and  published  another  important  law  review  article 
in  1985,  in  the  Rutgers  Law  Review.1  One  of  the  things  this 
article  did  was  publicize  and  promote  the  idea  of  two- stage 
case  management.  The  fundamental  idea  here  was  to  use  the 
first  Rule  16  conference  in  an  intellectually  active  way  to 
help  the  lawyers  and  litigants  identify  the  center  of  their 
dispute,  and  identify  the  information  that  they  were  most 
likely  to  need  to  make  reasoned  judgments  about  settlement,  or 
perhaps  disposition  by  motion. 

And  then,  to  design  a  discovery  or  motion  practice  plan 
that  was  tailored  to  meet  those  specific  needs.   In  other 
words,  he'd  say,  "Let's  identify  the  core  aspects  of  the  case 
and  the  core  information  about  those  core  aspects  of  the  case, 
let's  figure  out  a  way  to  get  those  on  the  table  as  fast  and 
as  economically  efficiently  as  possible.   And  that  will  be 


1A  Judicial  Response  to  the  Cost  of  Litigation:   Case  Management,  Two- 
Stage  Discovery  and  Alternative  Dispute  Resolution,  37  Rutgers  L.R.  253 
(Jan.  1985). 
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stage  one.   And  at  the  close  of  stage  one,  we'll  create  a 
little  window—a  month,  some  period  of  time—we'll  create  a 
little  window  in  time  for  you  folks  to  try  to  settle  your 
case.   Or,  if  we  have  a  motion  plan,  we'll  have  the  motion, 
and  get  the  motion  addressed  and  resolved.  Create  a  window." 

And  then  either  the  settlement  process  or  the  motion 
process  will  resolve  your  case,  in  all  likelihood,  but  if  it 
doesn't,  we  go  to  stage  two.   In  stage  two,  it's  called  trial - 
oriented  discovery,  as  opposed  to  settlement-  or  motion- 
oriented  discovery.  And  in  stage  two,  we  open  more  broadly 
the  discovery  boundaries  and  permit  you  to  dot  the  "i's"  and 
cross  the  "t's,"  and  to  perhaps  renotice  some  depositions,  and 
go  into  the  areas  that  are  arguably  not  quite  so  core,  but 
what  you  still  need  to  do  to  prepare  your  case  adequately  for 
trial.   All  much  more  expensive,  much  more  time-consuming,  but 
we'll  guarantee  you  in  this  philosophy  your  opportunity  to  do 
the  full  kinds  of  things  that  the  rules  permit  to  get  ready 
for  trial  if  you'll  play  ball  with  us  in  stage  one. 

The  theory  is  that  most  cases  only  need  stage  one,  and 
that  with  a  little  intellectual  discipline  and  a  little 
initiative,  and  some  common  sense,  a  huge  percentage  of  the 
cases  can  be  positioned  to  self -resolve  in  that  stage,  and 
save  all  the  money  that  lawyers  are  inclined  to  spend  out  of 
perhaps  an  appropriate  sense  of  responsibility,  if  they  think 
the  first  deposition  of  person  X  has  to  be  the  whole 
deposition  of  person  X,  and  the  first  set  of  interrogatories 
has  to  cover  the  whole  spectrum.   So  to  save  all  those  costs, 
and  to  save  the  cost  of  a  12 (b) 6  motion  that's  filed  to  get 
rid  of  the  four  claims  that  nobody's  serious  about  anyway, 
[laughs]   So  you  postpone  all  that  ritualized  activity,  both 
in  the  discovery  and  the  motion  arena,  postpone  it  until  it's 
clear  that  it  really  is  necessary. 

That  was  a  major  conceptual  contribution.   It  doesn't 
work  in  every  single  case,  of  course,  but  it's  now  being 
followed  by  many  Judges  in  many  courts,  when  they  identify  a 
case  that  can  benefit  from  that.   It's  spilled,  of  course, 
over  into  the  bar,  and  a  lot  of  lawyers  approach  their  cases 
that  way  now  too.   So  those  were  major,  major  contributions 
that  he  made  to  the  evolution  of  case  management. 
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ABA  Meeting  in  Britain 


Brazil:      And  then  another  personal  experience.   Every  fourteen  years, 
there's  a  joint  meeting  between  the  ABA  and  the  equivalent  in 
the  British  Isles  of  their  bar  associations.   So  in  1985, 
there  was  one  of  these  regularly  scheduled  meetings,  every 
fourteenth  year  meetings,  of  the  two  bars,  and  many,  many 
members  of  the  judiciary  of  both  countries  also  participate  in 
these  meetings.   Chief  Judge  Peckham  played  the  major  role,  as 
I  understand  it,  in  setting  up  in  that  context  a  major  set  of 
meetings  about  case  management,  and  approaches  to  case 
management  in  both  countries. 

There  were  lots  of  papers  written.   I  wrote  one  paper  for 
that  program  about  new  approaches  to  case  management, 
resulting  in  a  publication  by  the  ABA  of  a  book  of  proceedings 
that  was  shared  among  the  American  bench  and  bar  and  the 
British  bench  and  bar,  and  was  another  forum  for  spreading 
information  and  teaching  other  people  some  of  the  successes 
that  Chief  Judge  Peckham  had  experienced  himself  with  some  of 
these  ideas.1  It's  a  good  example  of  his  using  the  ABA  as  a 
vehicle  to  increase  and  enrich  dialogue,  not  only  across  the 
ocean,  but  also  between  bench  and  bar,  and  as  a  vehicle  to 
educate  either  new  judges  or  new  lawyers,  or  to  perhaps  teach 
older,  more  experienced  judges  and  lawyers  new  ways  that  are 
being  developed  in  other  jurisdictions. 

That  was  a  seminal,  I  think,  conference,  and  helped  make 
more  public  and  visible  this  two-stage  approach  to  case 
management  that  he  had  just  recently  been  formalizing.   He  had 
been  doing  it  probably  in  some  sense  or  other  for  some  time, 
but  formalized  it  in  this  Rutgers  Law  Review  article. 

McGarrigle:   Did  you  attend  the  conference? 

Brazil:      Yes,  and  I  had  to  give  my  little  paper  orally.   [laughter]   He 
and  I  and  Ted  Kolb  and  some  others  spent  a  fairly  substantial 
amount  of  time  with  English  judges,  both  socially  and 
formally,  going  to  their  courts  and  talking  to  them  about 
their  approaches  to  case  management,  and  our  approaches.   It's 
a  very  different  system,  totally  different  fee  shifting 
system,  for  example.   So  our  capacity,  outside  of  Congress,  to 
incorporate  constructively  some  of  their  approaches  was  quite 


'Justice  for  a  Generation,  Plenary  Programs,  London,  July  15-19,  1985. 
(ABA,  The  Senate  of  the  Inns  of  Court  and  the  Bar,  The  Law  Society  of 
England  and  Wales.) 
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Halted,  but  they  were  very  Interested  in  some  of  our  things, 
and  in  using  even  at  the  Magistrate  level  there  some  of  the 
case  Management  ideas.   It  was  a  fun,  good,  very  nice 
conference . 


Comparative  LAV  Natters  and  Tea china  Abroad 


McGarrigle:   I  know  I've  read  also  about  other  experiences  Chief  Judge 

Peckhaa  had  in  the  comparative  law  arena  in  some  of  his  other 
travels  as  well. 

Brazil:      Yes.   He  was  extremely  interested,  as  you  know,  in  teaching 
judicial  officers  and  lawyers  in  other  countries  how  we  do 
things,  because  he  was  very  proud,  especially  from  a  due 
process  perspective,  of  the  protections,  especially  on  the 
criminal  side,  of  the  American  adversary  system.  And 
interested  in  sharing  on  the  civil  side  some  of  the 
innovations  that  we've  made,  and  learning  from  the  civil  law 
countries  too ,  some  of  the  things  that  they  do  that  are  in 
some  ways  analogous  to  a  more  active  case  manager  here,  in  the 
sense  that  they  of  course  have  a  system  in  which  the  judges 
play  a  much  more  active  role  in  developing  the  evidence  for 
the  case . 

I  don't  think  he  was  ever  persuaded  that  we  should  or 
could  go  as  far  as  the  Continental  systems  often  go  in  that 
respect,  but  accepting  some  of  the  benefits  of  that,  I  think 
informed  in  part  some  of  his  ideas  about  how  a  judge  could 
contribute  more  here  to  intellectually  active  case  management. 

But  as  you  know,  or  I  hope  know,  he  traveled  extensively 
and  did  a  lot  of  teaching  and  demonstrations.   He  did  a  lot  of 
demonstrations  of  American  trials  for  judges  and  lawyers  in 
other  countries,  South  America,  Asia,  Europe,  Eastern  Europe. 
He  traveled  a  lot,  and  loved  the  interaction  with  the  foreign 
people . 

And  then  very  often,  foreign  judicial  or  lawyer  visitors 
would  come  to  our  court,  and  he  would  host  them.   I  regularly 
got  phone  calls  saying,  "Wayne,  the  chief  judge  from  Egypt  is 
here,*  or  from  Pakistan,  or  from  Austria,  or  from  Australia. 
"Can  he  com*  down  and  talk  to  you  about  what  we're  doing  in 
the  ADR  arena?*  I  often  got  such  calls,  and  I  enjoyed  as  well 
talking  to  them.   And  a  lot  of  Asian  visitors,  too,  because  of 
the  Pacific  Rim  connection. 
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He  was  very  active  in  that,  and  always,  of  course,  a  host 
without  parallel.   His  civility  and  warmth  and  sophistication 
just  as  a  social  being,  very  attentive,  very  obviously 
interested  in  being  careful  with  other  people's  feelings  and 
ideas,  and  that  always  was  something  that  any  foreign  visitor 
could  be  made  comfortable  by  immediately.   So  that  was  a  very 
nice  extension  of  the  core  work  that  he  did  here  in  the  United 
States . 


Judicial  and  Nonludicial  Roles 


McGarrigle:   I  get  the  distinct  impression  that  he  had  boundless  energy. 

Brazil:      Oh,  he  had  a  huge  amount  of  energy,  and  especially  in  his 

latter  years- -he  was  in  his  late  sixties  and  early  seventies. 
Just  one  little  anecdote  about  that.   First  of  all,  he  was  as 
committed  to  the  law  and  to  the  courts  as  anybody  I've  ever 
known.   Sometimes,  1  think  honestly  to  the  detriment  of  his 
personal  life,  his  health  and  sacrificing  sometimes  a 
considerable  amount  of  time  that  he  otherwise  would  have  been 
able  to  spend  with  his  family  and  so  forth. 

But  as  an  example,  he  always  had  law  and  motion  on  Monday 
morning,  which  meant  that  he  had  to  work  over  the  weekend  to 
prepare.   He  did  it  as  far  as  I  know  his  whole  career.   It 
never  occurred  to  him  to  have  law  and  motion  on  Friday  and  use 
the  week  to  prepare.   [laughs]  Because  he  wanted  to  do  other 
things.   He  ran  his  trials  and  all  of  these  other  projects 
during  the  week. 

But  I  remember- -this  is  a  good  anecdote  to  illustrate  the 
point  about  how  much  of  his  self  and  how  much  of  his  personal 
time  he  gave  this.   In  addition  to  calling  me  occasionally  on 
Sundays  at  home  and  wanting  to  talk  about  these  various  things 
that  we  were  both  interested  in,  when  I  was  working  with  him 
on  the  Civil  Justice  Reform  Act,  trying  to  encourage  Congress 
to  make  adjustments  in  the  Civil  Justice  Reform  Act  before  it 
was  enacted,  I  would  occasionally  stay  here  and  work  very  late 
at  the  Federal  Building,  and  he  would  go  home  because  he  had 
to  on  the  train  to  get  home.  He  had  to  leave  at  five -thirty 
or  six  most  nights. 

He'd  take  the  train  home,  but  he'd  tell  me,  "Now,  Wayne, 
don't  fax  something  back  to  the  East  Coast  without  talking  to 
me  on  the  phone  and  sending  it  down  to  me  in  Palo  Alto  first." 
I  would  be  routinely  requested  in  these  late-night  sessions  to 
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call  him  at  ten  o'clock  at  night  and  eleven  o'clock  at  night. 
Occasionally  I  would  fax  things  to  the  East  Coast  at  two 
o'clock  in  the  morning  our  time,  and  he  was  furious  with  me  if 
I  ever  did  that  without  sending  it  down  to  him  first.   He 
didn't  care  what  time  of  night  it  was. 

We'd  have  conversations- -I'd  be  helping  to  write  some 
testimony  that  he  would  give  or  some  article  that  we  were 
working  on,  or  in  the  case  of  the  Civil  Justice  Reform  Act, 
some  position  that  we  were  proposing  the  judicial  conference 
take,  and  I'd  have  it  on  my  computer  screen.   I'd  be  working 
away  on  it  at  ten  o'clock  at  night,  and  he'd  be  on  the  phone 
saying,  "Read  me  that  paragraph  again."  I'd  read  it  to  him 
and  he'd  say,  "Oh,  change  this  and  change  that.  That's  too 
hard,  that's  too  soft."   [laughs]   So  it  was  endless. 

He  also  always  had  this  huge  amount  of  time  to  go  to 
"legal-culture"  events.   He  went  to  these  regularly,  to  this 
bar  association,  that  bar  association,  fundraisers  for  this  or 
that  cause,  or  their  historical  events,  or  just  their  social 
events.   He  really  believed  in  the  importance  of  the  court 
being  a  human  institution,  maybe  more  than  anybody  that  I've 
ever  known.  Making  the  court  human  by  being  out  there  in  the 
public  and  being  a  person,  and  being  known,  and  being  seen  as 
an  approachable  person,  so  the  bar  could  know  who  you  are.   So 
he  just  gave  huge  amounts  of  time- -late  in  the  afternoon, 
early  evenings,  weekends  time--to  these  quasi-social,  quasi- 
professional  bar  events,  not  Just  here  in  San  Francisco,  all 
over  the  country.  And  of  course,  very  obviously,  these  major, 
major  commitments  he  made  to  ABA  functions. 

Occasionally  he  got  annoyed  with  me  because  I  didn't 
understand  the  importance  of  that,  and  wanted  to  work  in  my 
little  office.   [laughing]   He  was  very  good  about  encouraging 
us  to  get  out  there  and  be  the  court  in  the  human  form  out 
there,  outside  the  walls  of  this  building. 


Challenges 


NcGarrigle:   Can  you  say  a  little  bit  about  what  you  think  some  of  the 
challenges  were  that  he  faced? 

Brazil:      Well,  I'd  like  to  come  back  to  the  Civil  Justice  Reform  Act  in 
a  minute,  before  we  finish  that.   But  setting  that  aside  for  a 
minute,  I  think  the  challenges  that  he  faced  most  regularly 
and  repeatedly  in  the  court  were  to  persuade  his  colleagues  to 
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try  new  things,  and  to  take  some  risks  with  innovation.   Some 
of  his  colleagues  didn't  need  persuading;  they  were  quite 
interested  and  open  about  these  things.  And  others,  for  a 
whole  constellation  of  different  kinds  of  reasons  that  were 
different  reasons  in  different  judges,  some  were  extremely 
conservative  about  institutional  change  and  cautious  about 
things.   So  he  had  to  spend  a  lot  of  time  in  one -on-one 
conversations  persuading  other  judges,  meeting  them  on  their 
terms,  trying  to  understand  what  the  sources  of  their  concerns 
were  and  persuading  them  that  he  understood  those  and  that  he 
had  designed  something  into  whatever  program  he  was  talking 
about  to  protect  that  particular  concern  or  to  deal  with  the 
particular  problem  that  was  foreseen. 

For  example,  in  the  case  of  ENE ,  there  was  concern  that 
there  would  be  a  lot  of  motion  activity  spawned  by  this  fairly 
aggressive  general  order  that  required  people  to  do  things  on 
a  faster  track  than  they  were  used  to  doing,  and  didn't  give 
them  the  freedom  that  they  were  used  to  having.   So  none  of  us 
were  sure,  when  this  was  first  implemented,  whether  there 
would  be  a  whole  lot  of  motion  activity  generated  by  this. 

So  one  of  the  ideas  that  he  used  to  help  persuade  the 
court  to  expand  the  reach  of  ENE  and  to  adopt  it  permanently 
was  to  say,  "We'll  protect  you,  judges  who  are  worried  about 
this,  by  having  Wayne  in  the  first  instance  do  this,"  and 
perhaps  him  as  a  fallback. 

But  he  had  to  deal  with  judges  who  were  all  smart,  all 
extremely  independent,  over  whom  he  had  no  formal  power 
whatsoever,  and  with  respect  to  some  of  whom  he  had  very 
different  basic  political  instincts,  very  different 
philosophic  instincts,  a  very  wide  range  of  people.  He  needed 
not  only  to  get  enough  votes  for  X  program,  for  these  various 
ideas  and  initiatives  he  had,  but  more  importantly,  to  make 
the  institution  feel  like  it  was  an  integrated,  coherent, 
socially  lubricated  place  where  people  basically  respected 
each  other,  basically  liked  each  other,  basically  agreed  to  be 
civil  in  their  arguments  about  things- -and  of  course,  there 
were  lots  of  substantive  arguments  about  what  the  wisest 
course  to  follow  was. 

But  he  really  wanted  to  make  sure  that  the  institution 
remained  untorn  by  those  kinds  of  differences  of  view.   It  was 
regularly  a  challenge ,  because  there  was  a  wide  range  of 
views,  just  fundamentally,  about  the  judicial  process  and 
about  the  court  as  a  service  institution,  and  so  forth.   So  he 
regularly  had  to  spend  a  lot  of  time  making  sure  that  his 
colleagues  felt  appropriately  treated,  that  their  views  were 
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McGarrigle: 
Brazil: 


taken  into  account,  and  to  keep  the  lines  of  communication  and 
the  lines  of  sympathy  and  respect  regularly  open  and  repaired. 

Unlike  some  other  jurisdictions,  which  I  won't  specify, 
but  there  are  some  notorious  other  large  metropolitan 
jurisdictions  where  there's  a  complete  failure  of  Judicial 
community,  complete  failure.  He  worked  very  hard  to  maintain 
a  judicial  community  here  that  was  real  in  a  very  politically 
diverse  setting,  and  I  think  did  a  spectacular  job  of 
achieving  that. 

And  he  was  willing  to  give  up  things  that  he  believed  in, 
but  had  his  own  sense  of  priorities,  and  he  was  willing  to 
compromise  and  sacrifice  and  change  and  save  a  high  card  to 
play  on  another  day  for  another  project.   So  he  was  very,  very 
adept  at  adjusting  and  responding  to  other  people  and  meeting 
them  halfway,  and  as  I've  written,1  letting  people  down 
gently  when  their  views  didn't  prevail. 

So  that  was  a  constant  challenge,  and  that  was  the 
challenge  that  I  was  most  familiar  with,  because  I  was  here  as 
an  underling  working  with  him  on  these  projects,  and  always 
worried  about  what  their  fate  would  be  when  they  got  to  the 
court  as  a  whole . 

And  then  he  also  had  the  challenge- -regularly,  of  course 
--of  trying  to  bring  the  bar  along.  He'd  do  that  both  in  the 
way  he  handled  himself  and  in  his  writings,  and  in  his 
innumerable,  literally,  public  appearances  and  speeches,  of 
trying  to  get  the  bar  to  be  a  little  more  progressive,  a 
little  less  afraid  of  change,  a  little  less  anxious  that 
change  would  have  serious  adverse  economic  consequences  to 
them,  and  a  little  more  statesmanlike  in  their  approach  to 
both  individual  cases  and  to  the  process  of  adjudication 
generally. 

And  he  had  lots  of  specific  challenges  in  ABA  and  other 
institutional  things  I  really  don't  know  as  much  about. 
Should  we  talk  about  the  CJRA,  Civil  Justice  Reform  Act? 

Yes. 

That  was  certainly  a  major  challenge  of  his  that  I  know  about 
in  considerable  detail. 


Memory  of  Chief  Judge  Robert  F.  Peckhaa,  44  Hastings  Law  Journal 
975  (July  1993). 
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III   CIVIL  JUSTICE  REFORM  ACT 


Senator  Biden 


Brazil:      Maybe  I'll  just  tell  you  the  history  of  this  a  little  bit,  to 
the  extent  that  I  know  it.   The  Civil  Justice  Reform  Act1  was 
an  initiative  of  Senator  [Joseph]  Biden1 s.   Senator  Biden  had 
a  couple  of  senior  staff  people  on  the  Senate  Judiciary 
Committee  who  were  lawyers  and  sophisticated  about  litigation; 
they  and  some  of  the  people  who  had  their  ear  were  very 
interested  in  improving  the  efficiency  of  civil  adjudication 
generally,  and  the  courts  specifically. 

Anyway,  in  1988  they  launched  an  initiative  to  explore 
ways  of  making  civil  adjudication  more  cost-effective.   That 
was,  I  think,  their  central  concern.   Money  was  developed-- 
through  routes  I  don't  know—that  ended  up  being  in  a 
foundation  that  had  some  connection  with  Senator  Biden,  or 
with  his  staff.   The  foundation  sponsored  a  series  of 
seminars,  attended  by  a  very  high  visibility  group  of  folks, 
but  most  notably,  no  sitting  federal  judges.   [laughs]   There 
was  a  task  force  that  was  under  the  auspices  formally  of  the 
Brookings  Institute,  but  it  was  basically  a  very  sophisticated 
group  of,  oh,  twenty  or  thirty  or  so  people  with  diverse 
backgrounds  brought  together  in  the  Brookings  Institution 
setting  for  a  series  of  intense  conversations  and 
brainstorming  sessions  and  idea-designing  sessions  that  led  to 
the  Brookings  Institution's  task  force  report  about  cost  and 
delay  in  civil  litigation  that  was  published  in  late  1989. 2 


'Civil  Justice  Reform  Act  of  1990,  28  USC  Sec.  471  et  seq. 

2Justlce  for  All:   Reducing  Costs  and  Delay  in  Civil  Litigation, 
Report  of  a  Task  Force  (The  Brookings  Institution,  Washington,  D.C.,  1989). 
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Chief  Judge  Peckhaa  was  invited  for  a--caaeo  appearance 
isn't  fair,  but  was  invited  to  one  of  those  sessions,  and  his 
views  were  heard,  and  he  listened  a  little  bit  to  the  kinds  of 
things  that  the  Brookings  group  was  working  on,  but  he  didn't 
have  any  input  other  than  that.  He  went  to  the  one  session, 
•ade  his  views  known  about  the  things  that  they  were  thinking 
about,  and  left.   Didn't  have  any  power,  didn't  have  any 
votes,  didn't  have  any  continuous  vehicle  for  input  to  that 
body. 

Anyway,  that  group  published  a  report  that  had  a  bunch  of 
recommendations  about  how  to  reform  civil  adjudication,  and 
most  of  their  reforms,  or  at  least  many  of  their  reforms, 
focused  on  how  to  change  federal  district  courts,  and 
specifically  how  to  make  federal  district  judges  do  their  jobs 
better. 

That  report  formed  the  basis  for  the  first  version  of  the 
Civil  Justice  Reform  Act  that  Senator  Biden  introduced  in 
February  of  1990.  When  it  was  introduced,  it  was  a  bombshell 
among  federal  judges,  because  it  was  perceived  in  some 
measure,  but  not  completely  accurately,  first  as  a  deliberate 
end-running  of  the  federal  judiciary,  when  all  these  ideas  and 
plans  were  being  crafted  and  developed  for  presentation  in 
legislative  forum,  a  deliberate  end  run  of  the  judiciary  and 
its  input.   It  was  perceived,  again  with  some  accuracy  but  not 
complete,  as  deeply  cynical  about  and  insulting  to  federal 
judges,  as  it  was  essentially  perceived  as  saying,  "You're  not 
doing  your  job,  and  you're  lazy,  and  you  need  to  be 
disciplined  by  the  legislative  branch  to  do  your  job." 


The  Legislation  as  First  Introduced 


Brazil:      One  of  the  core  proposals  in  the  legislation  as  it  was  first 
introduced  in  February  of  1990  was  an  elaborate  system  of 
tracking,  the  idea  for  which  had  come  probably  from  some  state 
court  processes  in  New  Jersey,  and  which  had  received  some 
favorable  publicity.   But  the  idea  was  that  cases- -and  this 
fundamental  idea  isn't  so  terrible-- 

M 

Brazil:      --if  we  could  sensibly  put  cases  in  different  categories,  we 
could  have  discovery  and  motion  practice  rules  that  were 
tailored  to  the  kinds  of  needs  the  cases  would  generate ,  and 
we  could  have  case  management  schemes  that  include  different 
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kinds  of  dates  and  different  kinds  and  frequency  of  judicial 
attention,  that  would  be  most  likely  to  fit  with  the  kind  of 
case  involved.  That  idea  is  probably  unexceptionable. 

There  were  two  problems.   One  is  that  the  legislative 
proposal  assumed  a  level  of  information  and  knowledge  about 
kinds  of  cases  that  does  not  exist,  did  not  exist  then.  In 
other  words,  it  assumed  that  somehow  with  information  then 
available,  courts  could  put  the  cases  into  various  categories 
that  were  most  appropriate. 

And  secondly,  and  most  disturbing,  the  fundamental 
decision-making  about  which  cases  should  go  in  which  track, 
and  the  earliest  contact  with  the  judicial  institution  and  the 
case,  would  be  shifted  from  judges  to  bureaucrats,  judicial 
bureaucrats,  clerk's  office  people,  non-lawyers,  non-judges, 
but  professionals  who  would  look  at  the  cases  against  some 
grid  of  factors  and  push  them  into  some  management  track. 
Those  decisions,  of  course,  would  be  reviewable  by  the 
assigned  district  judge,  but  the  whole  scheme  threatened  to 
bureaucratize  dramatically  the  performance  of  case  management 
functions.   And  by  the  way,  with  no  serious  contemplation  of 
where  the  resources  were  going  to  come  from  to  do  this, 
because  it  was  clearly  going  to  take  more  sophisticated  clerk- 
type  people,  and  as  things  have  evolved,  of  course,  there's  a 
massive  downsizing  of  clerks'  offices  in  the  federal  system. 
So  there  was  a  very  fundamental  naivete  about  the  human 
resources  available  to  accomplish  it. 

But  more  important  than  that,  the  concept  as  it  was 
originally  set  forth  in  the  proposed  legislation  posed,  in 
Chief  Judge  Peckham's  eyes,  I  think,  a  very  deep  threat  to  the 
fundamental  notion  of  the  individual  calendar  system,  to  the 
fundamental  notion  that  the  way  you  get  discipline  in  case 
management  is  by  having  judges  be  responsible,  and  by  judges 
being  really  active  in  cases  early  in  their  life,  and  not  by 
relocating  responsibility  for  those  kind  of  things  to 
bureaucrats.   Instead,  you  make  the  judges  responsible,  and 
pressure  them  to  be  more  involved  early,  and  pressure  them  to 
feel  responsible,  and  have  someone  like  a  judge  who's  much 
more  sophisticated  about  these  things  than  anybody  who  sits  in 
a  clerk's  office,  be  the  person  who  makes  these  decisions 
about  how  much  of  the  various  kinds  of  processes  and  attention 
are  appropriate  for  given  cases  or  given  categories  of  cases. 

Another  thing  that  the  original  legislation  would  have 
done  is  that  it  would  have  imposed  simultaneously  on  every 
federal  district  court  in  the  country,  this  new,  rigid, 
responsibility-relocating  system.   Boom,  all  ninety-four 
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districts  by  the  end  of  1990,  the  legislation  would  have  said, 
"Okay--"  I  don't  know  what  the  original  tine  fraae  was,  but 
within  a  very  short  tine  fraae,  "you  all  have  to  do  this." 
With  no  basis  empirically  for  knowing  whether  it  was  a  good 
idea.  Conceptually,  sone  very  smart  people,  very 
sophisticated  people,  had  agreed  more  or  less  that  these  were 
constructive  directions  in  which  to  move,  but  there  was  no 
empirical  base,  none,  in  the  federal  system.  There  was  a 
small  irrelevant  empirical  base  in  state  courts  in  New  Jersey. 
I  say  irrelevant  because  even  the  trial  courts  of  general 
jurisdiction  in  New  Jersey  on  which  this  idea  was  at  least 
softly  based  are  dominated  by  personal  injury  [P. I.]  and 
contract  cases  that  are  small,  and  therefore  the  profile  of 
their  civil  caseload  doesn't  look  anything  like  the  profile  of 
a  federal  court's.   It's  impossible  to  generalize  from  a  state 
court  that's  dominated  by  these  relatively  simple, 
straightforward  actions,  most  of  which  self-destruct  much 
sooner  than  many  federal  court  actions,  and  are  very  simple. 

You  have  a  P.I.  track,  you  have  a  business  contract 
track,  and  you  have  some  other  tracks- -you've  got  all  your 
domestic  and  all  the  other  obvious  things  that  you  have  with 
family  courts  and  probate  courts  and  stuff  like  that.   But 
anyway,  to  generalize  from  those  courts  to  a  federal  court 
with  no  empirical  base  whatsoever,  and  to  impose  a  new  system 
simultaneously  on  all  ninety- four  federal  courts  with  no 
sophisticated  appreciation  of  the  cost  in  personnel  of  doing 
this,  struck  Chief  Judge  Peckham  and  others  as  a  less  than 
wise  course. 


The  Judicial  Conference  of  the  United  States 


Brazil:      It  also  deeply  offended  virtually  every  federal  judge  who  had 
any  appreciation  of  what  was  in  the  statute.  There  was  just  a 
fire  of  anger  across  the  federal  judiciary  at  Senator  Biden 
specifically,  and  at  this  whole  process  of  excluding  the 
federal  judges  from  the  design  of  this  thing.  By  way  of 
context,  it  happened,  just  as  a  matter  of  historical  fortuity, 
that  Chief  Judge  Peckham  at  that  time  was  the  trial  judge 
representative  from  the  Ninth  Circuit  to  the  Judicial 
Conference  of  the  United  States,  the  Judicial  Conference  being 
the  policy-making  body  for  the  federal  judiciary  on 
administrative -type  matters.   He  was  the  trial  judge 
representative  to  that  body,  that  body  consisting  of  some 
twenty-seven  or  so  judges,  the  chief  judge  of  the  court  of 
appeals  from  each  circuit,  and  one  trial  judge  from  each 
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circuit,  and  that's  the  body  that  formulates  federal  judicial 
policy  on  all  administrative  matters  of  any  real  consequence. 

Anyway,  he  was  on  that  body,  and  I  think  he  was  on  its 
executive  committee  at  the  time,  and  very  fortunately  for 
everybody  in  the  world,  including  Senator  Biden,  it  was  known 
that  Senator  Biden  respected  Chief  Judge  Peckham.   I  think 
they  knew  each  other  a  little  bit.   But  Senator  Biden  and  his 
staff  had  a  lot  of  respect  for  Judge  Peckham,  as  probably 
evidenced  by  the  fact  that  I  think  he  was  the  only  sitting 
judge  who  was  invited  to  give  any  input  into  this  Brookings 
process  that  resulted  in  the  task  force  report. 

In  any  event,  Judge  Peckham  was  selected,  I  assume  by 
Chief  Justice  [William]  Rehnquist,  who's  the  head  of  the 
Judicial  Conference  of  the  United  States,  to  lead  a  group  of 
four  district  judges  and  Chief  Judge  Charles  Clark,  then  chief 
judge  of  the  Fifth  Circuit  and  chair  of  the  executive 
committee  of  the  Judicial  Conference,  to  take  the  lead  in 
responding  to  this  legislative  initiative,  the  Civil  Justice 
Reform  Act,  and  to  try  simultaneously  to  keep  the  federal 
judiciary  from  exploding,  formally  and  in  public,  and  having  a 
gargantuan,  high-visibility,  public  fight  with  the  legislative 
branch  about  this,  and  perhaps  refusing  to  do  what  the 
legislative  branch  said.   I  mean,  that  was  not  an  impossible 
scenario.   Big,  bloody  fight,  potentially  of  constitutional 
proportions,  over  whether  the  legislative  branch  could  dictate 
these  arguably  micro-management  decisions  to  a  supposedly 
separate  and  co-equal  branch.   Worst-case  scenario  is  you  have 
this  huge,  public,  unseemly,  constitutionally- threatening 
fight. 

Chief  Judge  Peckham,  in  his  group  that  he  chaired,  was 
responsible  one,  for  don't  let  that  happen,  and  two,  do  the 
best  you  can  either  to  get  Congress  to  not  consider  this 
legislation  at  all,  or  to  reshape  it  substantially  so  that 
it's  something  that  the  federal  judiciary  can  live  with.   That 
was  his  assignment,  a  huge,  huge,  difficult  assignment. 
Difficult  in  part  because  of  the  cynicism  in  the  legislative 
branch  about  judges  and  about  their  inflated  sense  of  self, 
and  about  their  intractability  to  change.   Cynicism  in  the 
legislative  branch  about  all  that.  And  then  simultaneously, 
deep,  intense  anger  in  the  federal  judges  at  the  perceived 
insult  that  this  statutory  process  and  the  content  of  the 
statute  reflected.   Because,  obviously,  some  component  of 
insult  is  in  a  statute  that  takes  power  away  from  the  judges 
and  gives  it  to  bureaucrats  to  do  this  case  management  stuff. 
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Anyway,  that  was  his  assignment,  given  to  him  in  February 
of  1990.  Since  he  and  I  had  worked  for  years  on  case 
management  projects,  he  involved  me  informally  as  sort  of  the 
reporter  for  this  little  group  of  Judicial  Conference  judges. 
I  started  doing  some  writing  for  that  group,  and  I  became 
essentially  the  chief  and  sole  staff  person  for  that  group, 
and  that's  how  I  know  about  all  this  stuff. 

Over  the  next  several  months,  Chief  Judge  Peckham  and  the 
group  of  judges  with  whom  he  worked  formulated  a  series  of 
responses  to  the  legislative  proposal,  drafted  and  presented 
testimony  at  two  different  sets  of  legislative  hearings  about 
the  proposal,  tried  in  the  first  instance  to  get  Senator  Biden 
to  postpone  the  initiative  and  give  the  judiciary  a  couple  of 
years  to  self -implement  programs  that  would  meet  the 
legislative  initiative  a  little  more  than  halfway.   Senator 
Biden  wouldn't  do  that. 


The  Fourteen  Point  Plan 


Brazil:      We  developed- -we  being  the  judges  on  this  committee,  I  just 
did  the  writing  basically- -something  that  was  called  the 
Fourteen  Point  Plan.   Basically,  it  was  taking  some  ideas  of 
Senator  Biden' s  and  some  ideas  that  the  judicial  family  had 
generated  itself,  saying,  "If  we  do  these  fourteen  things  on  a 
quasi -voluntary  basis  over  the  next  couple  of  years,  it  will 
advance  materially  our  understanding  of  these  things,  it  will 
do  some  of  the  things  you  would  want  us  to  do  through  this 
legislative  process,  and  you'll  be  positioned  to  test  our  good 
faith  by  watching  us  do  this,  and  we'll  be  positioned  to  know 
whether,  by  experimenting  with  some  of  these  ideas,  how  much 
viability  and  productivity  they  have,"  et  cetera. 

So  Senator  Biden  listened,  and  Chief  Judge  Peckham 
personally  went  to  Capitol  Hill  several  times  and  negotiated 
with  staff  members  of  Senator  Biden' s,  and  met  Senator  Biden 
face  to  face.   I  went  with  him  on  one  such  occasion  and 
negotiated  for  several  hours  with  staff  members  about  various 
compromises  that  might  be  acceptable  to  both  sides,  the  sides 
being  Senator  Biden  and  his  folks  and  the  judiciary  on  the 
other. 

Senator  Biden  would  not  accept  the  Fourteen  Point  Plan  on 
a  voluntary,  "the-judiciary-will-do-this-itself "  basis.   He 
would  not  accept  that.   So  the  next  stage  of  the  process 
consisted  of,  okay,  there's  going  to  be  legislation,  how  can 
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we  change  it  to  make  it  as  constructive  as  possible?  And 
Chief  Judge  Peckham  led,  both  conceptually  and  politically, 
that  process  so  that  the  Civil  Justice  Reform  Act  emerged  at 
the  end  of  this  give-and-take  between  the  judicial  and  the 
legislative  branches,  emerged  in  the  form  that  it  was  signed 
into  law  in  November  or- -I  think  it  took  effect  December  1, 
1990- -emerged  in  the  form  that  it  is  now. 


The  Statute 


Brazil:      That  form  is  a  very  interesting  set  of  compromises.   Senator 
Biden  adjusted  some  of  his  proposals,  and  articulated 
principles  instead  of  actual  process  requirements.   But  he 
articulated  principles  in  the  first  sections  of  the  act,  and 
then  the  statute  says  ten  federal  courts  must  adopt  rules  and 
procedures  that  are  consistent  with  these  principles,  instead 
of  dictating  the  rules  and  procedures  themselves.   Ten  federal 
courts,  pilot  courts,  must  adopt  these.   Ten  others  must  be 
studied,  roughly  comparable  courts,  must  be  studied  to  see 
whether  the  adoption  of  programs  consistent  with  these 
principles  makes  some  positive  or  negative  contribution  to  the 
kinds  of  cost  and  delay  problems  that  the  senator  was 
interested  in  attacking  through  the  legislation.   So  those  two 
things  emerged. 

The  pilot  courts  were  not  identified.   Instead,  the 
Judicial  Conference  of  the  United  States  was  ordered  in  the 
legislation  to  pick  ten  diverse  jurisdictions  to  be  the  pilot 
courts  themselves,  and  then  ten  roughly  comparable 
jurisdictions  to  be  the  control  group.   But  none  of  those 
jurisdictions  were  named  in  the  statute. 

The  demonstration  districts,  by  contrast,  of  which  there 
were  five,  were  specifically  named  in  the  statute,  and  this 
court  was  one  of  them.   It's  no  secret- -at  least  to  some  of 
us --that  Senator  Biden' s  staff  picked  the  five  courts  because 
they  were  known  to  be  open  to  experimentation,  procedurally 
progressive  places,  that  the  senator  had  some  confidence  would 
do  what  he  envisioned  being  done  by  the  way  of  good-faith, 
serious,  systematic  experiments  with  procedural  reform.  The 
Northern  District  of  California,  almost  entirely  because  of 
Chief  Judge  Peckham  and  the  kinds  of  things  that  he  had  done 
over  the  decades  that  he  had  been  with  this  court  at  that 
time,  was  named  as  one  of  the  five  jurisdictions,  and  our 
statutory  charge  was  to  experiment  with  various  forms  of  cost 
and  delay  reduction,  including  specifically  ADR. 
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Anyway,  the  statute  had  the  ten  pilot  courts  and  the  ten 
control  courts  to  be  picked  by  the  Judicial  Conference,  and 
the  five  statutorily  identified  demonstration  districts  with 
their  specific  charges.  Three  of  those  districts,  by  the  way, 
were  required  in  relatively  abstract  language,  and  without 
specific  prescriptions ,  but  were  required  to  experiment  with 
tracking  of  roughly  the  same  kind  that  the  Brookings 
Institution  folks  had  wanted  all  ninety- four  courts  to  adopt. 
So  three  districts,  not  ours,  are  experimenting  with  tracking. 
We  are  experimenting  with  other  approaches  to  cost  and  delay 
reduction  and  case  management  and  ADR.  That's  our  specific 
statutory  charge,  and  we're  doing  that. 

The  statute  required  all  ninety- four  jurisdictions  to 
appoint  advisory  groups  modeled  on  the  task  force  that  Judge 
Peckham  started  entirely  on  his  own  in  1982.  As  part  of  his 
persuading  Senator  Biden  of  a  more  sensible  way  to  proceed, 
every  district  court  in  the  country  was  required  to  appoint  an 
advisory  group,  as  it  was  called  in  the  statute,  essentially  a 
task  force.   The  statute  required  that  it  be  diverse,  required 
that  that  advisory  group  be  commissioned  by  the  court  to  study 
the  court,  to  try  to  identify  the  sources  of  cost  and  delay, 
and  to  make  proposals  to  the  court  which  the  court  was 
required  to  consider,  not  adopt,  but  required  to  consider. 
The  courts  were  required  to  explain  to  the  advisory  group  why 
they  were  adopting  some  if  they  were,  why  they  were  rejecting 
others  if  they  were  rejecting  them,  and  then  required  every 
court  in  the  country  by  December  1,  1993,  to  come  up  with  a 
cost  and  delay  reduction  plan,  a  grassroots  plan  of  its  own. 

So  you  have  ten  jurisdictions,  the  pilots,  adopting  rules 
consistent  with  Senator  Biden' s  perception  of  appropriate 
judicial  policy,  five  demonstration  courts  doing  these  various 
demonstrations  I've  already  talked  about,  and  then  the 
remaining  large  number  of  federal  courts  having  this 
grassroots  process  in  which  they  were  supposed  to  self -study 
and  come  up  with  their  own  plans. 

Then  the  statutory  scheme  contemplated  in  1995  a  totally 
independent  study- -that  is,  not  even  by  the  Federal  Judicial 
Center- -of  the  ten  pilots  and  the  control  group,  and  the 
contract  to  do  that  very,  very  ambitious  project  ended  up  with 
Rand  Corporation.   Rand  is  doing  that  now,  conducting  that 
analysis.  The  Federal  Judicial  Center  was  charged  with  the 
responsibility  of  studying  the  five  demonstration  districts 
and  assessing  the  impact  of  what  they  did  on  these  cost  and 
delay  reduction  objectives. 
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By  the  end  of  1995,  by  virtue  of  the  Federal  Judicial 
Center  study,  the  Rand  study,  and  all  this  grassroots 
experimentation,  we  should  have  a  lot  more  information  about 
what  kinds  of  reform  ideas  seem  to  be  sensible.  Then  in  the 
statutorily  defined  period  after  1995,  the  judiciary  has  to 
report  back  to  Congress,  and  Congress  can  consider  imposing 
legislation  at  that  Juncture  if  it  believes  that's 
appropriate.  The  courts,  through  their  own  processes- -for 
example,  the  changes  in  the  federal  rules  of  civil  procedure, 
which  have  been  proceeding  in  tandem  with  all  this,  the 
Judicial  branch  itself  is  designing  experiments  and  doing 
self -study,  and  these  things  will  all  converge  in  potentially 
some  major,  major  reforms  in  civil  adjudication  by  the  end  of 
this  decade . 


A  Challenge  of  National  Proportions 


Brazil:      So  that's  the  process.  And  Chief  Judge  Peckham  played  the 
pivotal,  irreplaceable,  unmatchable  role  in  this  whole 
process.  He  kept  the  federal  Judges  from  just  going  ballistic 
in  public.  They  went  ballistic  privately,  but  from  going 
ballistic  in  public  and  having  this  big  constitutional  crisis, 
and  having  forced  on  us  in  reaction  by  the  legislature 
something  much  worse.   He  kept  the  federal  judges  sort  of  on 
board  and  compromised  within  the  federal  judiciary,  soothed 
these  very  hostile  different  opinions  among  federal  judges 
about  the  appropriate  way  to  proceed.   Did  all  that,  and 
provided  the  principal  bridge  between  the  judiciary  and 
Congress,  and  specifically  Senator  Biden  and  his  staff  and 
secondarily  the  other  members  of  the  Senate  Judiciary 
Committee.   He  did  all  that,  specifically  negotiated  many  of 
these  reforms,  and  persuaded  Senator  Biden  and  his  staff  by 
his  own  obvious  good  faith,  his  own  sincerity,  his  own 
commitment  to  make  real  these  experiments,  persuaded  them  to 
back  off  of  this  rigid  legislative  imposition  that  they  had 
originally  envisioned,  and  give  us  time,  in  essentially  a 
grassroots,  experimental  way,  to  do  this  more  intelligently. 
By  "this*  I  mean  to  develop  more  experience  and  data,  and  then 
to  come  up  with  reforms  in  which  we  can  all  have  more 
confidence  by  the  end  of  the  decade. 

So  it  was  a  masterful  piece  of  politics,  within  the 
judiciary,  between  the  judiciary  and  the  legislative  branch, 
and  then  substantively.   You  have  a  statute  that  many  federal 
judges  still  resent,  but  that  every  single  federal  judge, 
assuming  they  all  have  peas  for  a  brain,  would  say,  "This  is 
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so  much  better  than  what  we  had  before,  or  what  we  were 
threatened  with."  It's  a  huge  contribution.   In  some  courts, 
certainly  not  all,  but  in  some  courts,  the  grassroots  process 
is  resulting  in  real  experimentation  and  real  learning  and 
real  innovation,  as  a  result  of  which  there's  a  fairly 
substantial  chance  all  of  us  will  be  better  off  sometime  in 
the  not  very  distant  future.   So  huge,  huge  historical 
contribution,  only  doable  by  him. 

There  were  hotheads  in  the  judicial  community  who  would 
have  ruined  everything.  Their  reactions  would  have  driven  the 
senator  to  impose  this  stuff  on  us;  and  there  were  not  well- 
thought-out  ideas  on  the  legislative  side  that  could  have  both 
cut  short  access  to  real  learning  and  reliable  learning,  and 
fueled  these  interbranch  sensitivities  and  frictions.   I 
really  believe  that  only  Chief  Judge  Peckham  could  have  pulled 
this  off. 

One  reason  I  believe  that,  obviously  all  his  personal 
characteristics,  but  he  had  this  immense  patience,  and  was 
willing  to  give  huge  amounts  of  his  own  time  to  doing  all 
this.   He  spent  during  this  period,  and  he  and  I  worked  very 
intensely  for  months  on  this,  he  would  spend  huge  amounts  of 
time  on  the  phone,  to  say  nothing  of  time  when  he  was  actually 
in  Washington,  or  actually  in  Chicago,  or  actually  in  New 
York,  but  huge  amounts  of  time  on  the  phone  with  senate  staff 
people,  down  to  the  rockiest,  greenest  staff  lawyer,  been  out 
of  law  school  two  years,  one  year.   There  he  is  on  the  senate 
staff,  and  he  would  talk  as  gently  and  as  constructively  and 
respectfully  to  that  person  as  he  would  to  Chief  Justice 
Rehnquist  about  these  things.   And  he'd  spend  hours  and  hours 
and  hours  cushioning  and  softening  and  making  more 
constructive  the  exchange  from  both  sides.   I'm  just  positive 
that  no  one  else  in  the  federal  judiciary,  certainly  no  one  I 
know  about,  and  I  know  a  lot  of  very  handsome,  wonderful 
people,  could  have  and  would  have  negotiated  these  competing 
vicious  shoals.   So  it  was  a  spectacular  achievement,  and 
certainly  the  most  dramatic  national  challenge  that  I  know  he 
faced,  and  handled  just  spectacularly. 

McGarrigle:   That's  just  a  wonderful,  wonderful  example  of  all  of  the 
things  that  you've  talked  about  up  to  this  point. 
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Brazil:      Yes.   It  really  is.  And  an  example  of  all  of  his  case 

management  stuff,  his  ADR  stuff,  his  political  acumen,  and  his 
personal  values.   And,  just  actually  to  finish  the  story  here 
locally,  while  he  was  still  with  us  and  still  quite  active, 
our  court  started  very  assertively  meeting  its  obligations  as 
a  demonstration  district,  and  he  was  one  of  the  four  district 
judges  (RFP  plus  Judges  Henderson,  Lynch,  and  Legge),  plus  me, 
who  were  given  the  responsibility  of  developing  our  own  set  of 
responses  to  our  status  as  a  demonstration  district. 

The  first  thing  we  did  was  hire  two  very  competent 
professionals  to  run,  expand,  and  improve  the  quality  control 
of  our  ADR  programs.   So  the  court  hired  in  the  fall  of  1991 
Stephanie  Smith  and  Mimi  Arfin,  who  were  both  deeply 
experienced  lawyers  before  they  came  to  the  court,  and  were 
knowledgeable  about  ADR  things.   We  created  positions  called 
Director  of  ADR  Programs  and  Deputy  Director  of  ADR  Programs. 
We  used  Civil  Justice  Reform  Act  money.   Senator  Biden,  the 
first  year  in  particular,  provided  about  $15  million  that  was 
earmarked  for  these  kinds  of  things.   It  was  nowhere  near 
enough  to  do  what  he  had  envisioned  originally,  but  enough  to 
fund  what  courts  who  were  quick  to  come  to  the  party,  like  we 
were,  wanted  to  do. 

So  with  that  money,  we  hired  these  two  people.   We'd 
never  had  staff  professionals  anything  remotely  like  these 
people.   They  started  this  process,  which  has  resulted  in 
systematic  expansion  of  our  ADR  programs,  much,  much  better 
training  of  ADR  neutrals,  much  more  refined  rules  processes, 
much  more  quality  control  in  terms  of  matching  cases  with  the 
neutrals.   [tape  interruption] 

We  were  talking  about  how  this  court  responded  to  its 
responsibilities  under  the  Civil  Justice  Reform  Act,  and  the 
role  Chief  Judge  Peckham  played  in  that.   He  was  no  longer  the 
chief  judge,  but  he  was  given  responsibility  by  first  Chief 
Judge  Ingram  and  then  Chief  Judge  [Thelton]  Henderson  to  help 
fashion  and  guide  this  court's  responses  to  its 
responsibilities  under  the  Civil  Justice  Reform  Act,  the  first 
of  which  was  the  ADR  program. 

To  make  a  long  story  short,  the  court  in  the  ADR  arena 
hired  these  professionals  to  do  all  the  things  that  I  had  been 
doing  by  the  seat  of  my  pants  over  all  the  years,  without  the 
time  and  without  the  resources.  We  had  training  programs 
before,  but  they  were  thin  in  content  and  very  occasional,  and 
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didn't  reach  everybody  they  should  have  reached,  and  certainly 
didn't  reach  to  the  depth  they  should  have.   So  we  didn't  have 
high-quality  training,  we  did  not  have  high-quality  Matching 
of  cases  with  neutrals,  we  didn't  have  as  many  kinds  of  ADR 
processes  that  we  certainly  could  have  and  should  have. 

So  we  hired  these  two  wonderful  people,  and  Chief  Judge 
Peckhaa  and  a  snail  group  of  us  participated  in  the  process  by 
which  they  were  selected,  interviewed,  blessed  them,  helped 
answer  their  questions,  and  helped  shepherd  their  suggestions 
through  the  court,  get  them  approved.   So  those  people 
dramatically  expanded  both  the  content  and  the  quality  of  our 
ADR  programs,  and  that's  ongoing  now.  That's  a  major 
component  of  our  meeting  our  responsibilities  under  the  Civil 
Justice  Reform  Act. 


General  Order  34 


Brazil:      Then  there  was  another  huge  half  of  our  responsibilities  under 
the  Civil  Justice  Reform  Act,  and  that  took  the  form  of  what 
is  now  General  Order  34.  Our  local  advisory  group  was 
appointed  by  Chief  Judge  Henderson  in  February  of  1991.   It 
studied  the  court  independently.   There  were  about  thirty 
folks  on  it,  who  met  occasionally  with  Chief  Judge  Peckhaa  and 
myself  and  Judges  Henderson,  Lynch,  and  Legge,  but  most  of  the 
time  met  by  itself,  came  up  with  its  own  ideas. 

In  tandem  with  all  these  other  things  we've  been  talking 
about,  the  Judicial  Conference  of  the  United  States  has  an 
advisory  committee  on  civil  rules  that  basically  writes  the 
federal  rules  of  civil  procedure.   It  was  experimenting 
conceptually  with  a  system  of  mandatory  disclosure  of 
information  to  precede  formal  discovery  and  inform  it,  and 
help  people  manage  their  cases  more  sensibly  and  maybe  have 
settlement  discussions  earlier. 

The  national  civil  rules  committee  was  developing  these 
ideas  and  publishing  them.   The  advisory  group  for  the 
Northern  District  of  California  saw  those  ideas,  thought  they 
were  worthy  of  experimentation,  and  recommended  to  the  court 
in  November  of  1991  that  this  court,  as  part  of  its  Civil 
Justice  Reform  Act  plan  to  reduce  cost  and  delay,  implement  at 
least  on  an  experimental  basis  a  mandatory  disclosure  system. 
In  the  first  six  months  of  1992,  Chief  Judge  Peckham  and  I, 
and  Judges  Henderson,  Lynch,  Legge,  and  Ware,  along  with  a 
small  group  of  lawyers  from  the  advisory  group,  refined  that 
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proposal,  elaborated  it,  extended  it,  and  converted  it  to 
what's  now  General  Order  34.  General  Order  34  sets  up  a 
demanding  system  of  disclosing  information  and  more  assertive 
case  management,  and  more  assertive  discovery  controls,  that 
was  implemented  by  consensus  on  July  1,  1992,  and  has  been 
operational  since,  and  has  helped  pave  the  way  for  national 
adoption  of  a  roughly  comparable- -not  identical,  but  roughly 
comparable* -system  in  the  federal  rules  of  civil  procedure. 

f* 

Brazil:      The  idea  behind  these  new  approaches  to  disclosure  of  core 

information  across  party  lines  before  or  in  conjunction  with 
the  first  Rule  16  conference,  is  to  have  parties  share  this 
key  information  before  they  do  their  discovery  planning  and 
before  they  do  their  case  development  planning,  and  to 
hopefully  position  some  cases,  at  least,  for  very  early, 
productive  settlement  negotiations.   That  group  of  ideas  is 
spiritually  deeply  connected  with  Chief  Judge  Peckham's 
approaches  to  ADR  and  ENE,  for  example,  and  with  his  general 
approach  to  case  management.   In  large  part,  because  of  his 
leadership,  this  approach  was  adopted  by  this  court,  as  I 
said,  July  1,  1992.  The  success  in  this  court  of  that  system 
has  helped  persuade  other  jurisdictions  to  adopt  similar- - 
spiritually,  at  least- -similar  kinds  of  approaches  to 
disclosure  of  information. 

If  this  idea  works,  and  it's  now  formally  the  subject  of 
national  experimentation  through  the  federal  rules  of  civil 
procedure,  the  amendments  of  December  1,  1993,  if  this  new 
approach  meets  even  part  of  its  potential,  it  will  be  the 
single  most  important  reform  in  civil  procedure  since  1937  and 
'38,  when  the  federal  rules  were  adopted.   It  is,  by  far,  the 
reform  with  most  potential  of  any  other  reform,  with  the 
arguable  exception  of  the  single  assignment  system. 

And  he  played  a  major  role  in  working  through  the  design 
ideas  in  this  local  committee  structure  I  described,  and  in 
persuading  the  court  that  it  was  a  good  idea  to  try  this,  and 
getting  it  on  board.   So  that's  a  fulfillment,  in  a  way,  of 
his  promise  to  Senator  Biden  that  courts  like  ours  would  take 
our  responsibility  seriously  and  would  contribute  meaningfully 
to  learning  about  real  civil  Justice  reform.  And  notably, 
unlike  in  many  other  federal  courts,  in  our  court  the 
experiments  with  ADR  and  the  experiments  with  this  new 
approach  to  disclosure  and  case  management  are  taking  place  in 
the  vast  majority  of  our  civil  cases,  not  in  just  a  few,  and 
not  just  in  the  discretion  of  a  particularly  progressively- 
minded  individual  judge,  like  it  is  in  many  courts.  These 
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innovative  programs  essentially  reach  all  the  active  judges  in 
our  court  and  the  vast  majority  of  our  civil  filings.  So  we 
have  a  deep,  broad  experiment  that  should  generate  a  lot  of 
data.  And  it  would  never  be  if  it  weren't  for  him. 

McGarrigle:   It's  really  quite  the  living  memorial,  isn't  it? 

Brazil:      Oh,  absolutely.   The  ADR  programs,  the  case  management  ideas, 
and  the  reforms  that  have  been  spawned  over  this  past  four-  or 
five-year  period  are  absolutely  a  permanent  memorial. 

McGarrigle:   Thank  you  so  much,  Judge  Brazil. 
Brazil:      My  pleasure. 
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INTERVIEW  HISTORY- -Joseph  C.  Houghteling 


Joseph  Houghteling,  longtime  Santa  Clara  newspaper  publisher,  met 
Robert  Peckham  in  1948  when  they  were  both  active  in  Democratic  politics. 
The  two  maintained  a  close  friendship  over  forty-five  years,  and  shared 
many  personal  experiences  over  that  long  span  of  time.1  Mr.  Houghteling 
has  served  on  the  State  Park  Commission,  the  State  Highway  Commission,  on 
the  Tahoe  Regional  Planning  Authority,  and  as  chairman  of  the  Bay 
Conservation  and  Development  Commission. 

On  September  6,  1994,  I  interviewed  Mr.  Houghteling  in  his  office  in 
the  heart  of  San  Francisco's  North  Beach  district  about  the  qualities 
that  made  Robert  Peckham  such  a  special  and  unique  individual.   Mr. 
Houghteling 's  office  is  comfortable,  with  the  comforts  of  a  thoughtful 
man  who  loves  books,  learning,  and  travel.   Throughout  the  morning  he 
made  reference  to  his  great  sense  of  loss  at  the  judge's  passing.   As  was 
true  with  the  other  interviews  I  conducted  for  this  volume,  there  was  a 
palpable  sense  that  the  judge  was  somehow  with  us  throughout  our 
historical  endeavors. 

After  I  reviewed  the  transcript,  Mr.  Houghteling  went  over  it 
carefully,  making  a  few  minor  changes  and  clarifying  some  points.   He 
then  returned  it  promptly  with  a  selection  of  the  photographs  he  had 
shown  me  of  himself  and  the  judge  as  young  men  with  their  friends,  many 
of  whom  pursued  careers  in  law  and  politics. 


Leah  M.  McGarrigle 
Interviewer /Editor 
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DEMOCRATIC  POLITICS,  1948-1960,  AND  PERSONAL  REMINISCENCES 


[Date  of  Interview:   September  6,  1994]  ## 


Meeting  Bob  Peckham.  1948 


McGarrigle: 


Houghteling: 


I'd  like  to  start  by  asking  you  when  you  first  knew  Bob 
Peckham,  Mr.  Houghteling. 

It  was  probably  the  early  summer  of  1948.   I  had  come  out  of 
the  service  and  college,  returning  to  California  to  work  for 
the  Sunnyvale  Standard,  a  weekly  newspaper.   And  in  the 
process,  and  through  George  Kane,  the  general  manager  of  the 
Standard,  who  was  an  active  Democrat,  I  met,  among  other 
people,  Bob  Peckham.   We  often  gathered  at  2730  Waverly,  Palo 
Alto,  the  home  of  two  young  women,  Frannie  Fisher  and  Trudy 
Moore.   There  was  sort  of  a  salon—maybe  that's  too  dignified 
a  word- -where  friends  could  drop  in  who  were  interested  in 
politics  or  literature  or  world  affairs,  just  have  a  drink, 
maybe  supper,  and  spend  time  talking. 

Most  were  also  political  activists,  and  there  was  a 
campaign  going  on  in  June  of  ' 48  where  Harry  Truman  was  faced 
by  Henry  Wallace  in  his  rebellion  against  the  Truman 
administration,  with  heated  fights  in  the  local  congressional 
districts.   I  joined  the  loyalists,  the  Truman  loyalists.   I 
think  this  was  just  before  Bob  went  up  to  San  Francisco  as  a 
U.S.  attorney,  or  maybe  just  after.   He  was  active  in  the 
loyalist  group. 

In  those  days,  there  wasn't  quite  as  much  separation  of 
a  U.S.  attorney  from  politics  as  there  is  now,  although  Bob 
was  very  discreet.   Once  he  went  to  the  U.S.  attorney's 
office,  he  wasn't  an  active  participant,  but  yet  he  loved  to 
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talk  about  politics,  and  about  the  people  he  knew  in 
politics,  and  how  he  felt.   So  we  shared  that,  and  we  shared 
the  company  of  Frannie  and  Trudy  and  all  the  other  folks,  and 
it  was  an  interesting  and  close  group  of  friends. 

Frannie  had  been  secretary  to  Wally  [Wallace]  Stegner 
when  he  set  up  the  creative  writing  school  at  Stanford 
[University] ,  so  there  were  a  number  of  people  who  were 
involved  in  that  school,  including  Dick  and  Ann  Scowcroft. 
Dick  later  became  the  head  of  the  school.   And  authors  such 
as  Bud  Burdick,  who  later  wrote  The  Ugly  American  and  some 
other  novels  of  importance,  along  with  his  brother,  Pat,  who 
became  a  successful  San  Francisco  attorney.   It  was  an 
eclectic  group,  but  one  that  was  held  together  by  friendship 
and  mutual  interest,  generally  in  politics  ranging  from  party 
county  committees  to  national  and  world  affairs.   Because  Bob 
was  involved  in  local  affairs  in  Palo  Alto  and  in  Santa  Clara 
County,  I  think  almost  from  the  earliest,  he  knew  most  of  the 
players. 

So  anyway,  that's  where  I  first  met  him,  and  we  became 
good  friends.  We  were  both  bachelors,  and  he  was  three  or 
four  years  older  than  I.   He  had  a  gentle  sense  of  humor  and 
you  could  feel  the  warmth  of  his  friendship.  And  you  know, 
those  were  the  ages  before  smoking  joints  and  the  like.   Our 
vices,  perhaps,  were  double  martinis  and  cigars  and 
cigarettes.   So  many  of  the  photos  I  have  at  that  time  show 
us  with  a  drink  in  one  hand  and  a  cigarette  in  the  other,  but 
rarely  to  excess.  We  were  all  rather  square  people. 

It  was  a  square  world  and  a  simpler  world  in  the  Santa 
Clara  Valley.   That  was  then  known  as  the  "Valley  of  Heart's 
Delight,"  agriculture-based,  pre-Silicon.   Sunnyvale,  where  I 
worked  on  the  paper,  was  surrounded  by  orchards  and  row  crops 
with  canneries  a  mainstay  of  the  economy.   I  think  there  were 
about  4,500  people  in  Sunnyvale.   Palo  Alto  was  small,  and  so 
was  Mountain  View.   San  Jose  was  sort  of  a  provincial  city 
based  on  agriculture.   I  look  back  on  it  as  a  simpler  time. 
Maybe  this  is  a  problem  of  age,  that  you  always  think  your 
time  was  simpler,  and  freer,  in  a  way. 

I  would  see  Bob  socially  almost  continually. 
Occasionally  I'd  come  to  San  Francisco  and  go  out  with  him, 
have  a  drink  somewhere  after  his  job.   He  took  me,  for 
example,  one  day  to  the  trial  of  Tokyo  Rose  that  was  being 
held  here.  And  how  he  loved  that  job  in  the  U.S.  attorney's 
office.   I  particularly  remember  the  chief  U.S.  attorney  was 
a  fellow  named  Frank  Hennessey  whom  Bob  respected,  and  two  of 
the  ones  he  worked  with  were  Joe  Karesh,  who  was,  I  think, 
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the  chief  deputy,  and  Donald  Constine,  who  came  on  a  little 
later,  preempting  Bob's  title  as  being  the  youngest  U.S. 
attorney  in  San  Francisco. 

Originally,  he  was  supposed  to  go  there  for  a  couple  of 
years  for  experience.   But  as  the  clock  kept  running,  we  kept 
saying,  "We  want  you  to  come  back  to  Santa  Clara  County, 
there  are  election  opportunities."  He  was  interested  in 
politics,  but  he  just  wouldn't  give  up  the  U.S  attorney's 
position,  since  he  enjoyed  it  so  much.   Finally  the  Democrats 
lost  the  presidency  in  1952  so  he  resigned  and  returned  to 
Santa  Clara  County. 

Sometime,  probably  about  1950,  Bob  was  also  under 
consideration  to  become  attorney  general  of  Guam.   We  had 
come  to  know  Carlton  Skinner,  the  Guam  governor  appointed  by 
President  Truman.   But  word  came  back  from  Washington  he  was 
too  young  for  the  job.  Maybe  he'd  be  acceptable  as  assistant 
attorney  general,  but  Bob  wasn't  interested  in  that.   I  have 
a  picture  of  Bob  with  his  mother,  Evelyn,  posed  with  him 
pretending  to  read  a  book  titled  The  Pacific  World,  a 
suitable  volume  when  this  appointment  was  a  possibility. 

So  that's  the  earliest  period  I  knew  him,  and  while  I've 
known  him  all  my  life,  our  closeness  was  based  on  those  times 
when  we  shared  so  much  as  young  men.   It  was  fun.   [tape 
interruption] 


Election  Night.  1948 


McGarrigle:   Can  you  tell  me  about  election  night,  1948? 


Hough teling: 


Yes.   Since  I  was  working  for  the  newspaper,  I  had  to  cover 
precincts.   All  the  newspapers  in  the  county  did  this  as  a 
cooperative  effort  and  phoned  our  results  to  election  center, 
and  then  the  radio  stations  and  the  newspapers  would  pick  up 
the  results  there.   So  I  would  work  late,  because  in  those 
days,  poll  people  were  generally  old  ladies --[ laughs ]  at 
least  from  my  eyes,  looking  old—doing  the  counting  manually 
until  late.   I  finally  ended  up  at  Bob's  home  where  he  was 
living  with  his  mother,  Evelyn.   There  were  quite  a  group 
there,  Frannie  and  Trudy,  as  were  Alan  and  Geneva  Cranston. 
I  don't  remember  the  others  but  they  were  Truman  loyalists. 

Ve  were  just  unbelieving  as  it  went  later  and  later  in 
the  night,  and  it  was  about  two  or  three  o'clock  our  time,  I 
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think,  when  it  finally  sunk  in  that  Trviaan  had  won.   This  was 
a  very  personal  natter  for  us,  because  we  had  worked  very 
hard  and  very  fully  in  first  the  split  against  the  Wallace 
rebellion  that  occurred  in  the  primary,  feeling  very  strongly 
for  Harry  Truman. 

Ollie  [Oliver]  Carter  was  the  state  Democratic  chairman 
at  that  time,  a  very  decent  figure,  a  former  state  senator, 
and  a  very  persuasive  leader.   It  was  fun  to  work  with  him. 
In  fact,  I  made  my  first  political  contribution  in  the  bar  of 
the  St.  Clair  Hotel  in  San  Jose  after  vice  president -to -be 
[Alben  D.]  Barkley  had  spoken.   I  handed  Ollie  a  check  for 
$500  for  the  campaign.   The  campaign  was  very  poor,  and  the 
$500  meant  a  great  deal  more  then  than  it  does  now.  That 
placed  me  squarely  in  Democratic  politics  where  I've 
remained. 

It  was  interesting,  and  it  was  a  close  group  of 
participants.   Bob,  for  example,  knew  Ellie  Heller,  who  was 
Democratic  National  Commit teewoman.   More  formally,  she  was 
Mrs.  Edward  H.  Heller,  wife  of  a  major  Democratic  fundraiser 
and  leader.   She  later  became  the  first  woman  chairman  of  the 
board  of  regents .  John  McEnery  of  San  Jose  was  vice  chairman 
of  the  Democratic  party,  or  had  been  vice  chairman.   It  was  a 
small  group,  really,  that  knew  each  other,  and  Bob  had  known 
all  of  them  from  the  earliest,  having  been  president  of  the 
Young  Democrats  of  California,  I  think  in  1944. 

And  as  I  mentioned  in  my  tribute  to  Bob  at  Stanford,  he 
would  tell  the  story  about  his  mother  lifting  him  up  by  the 
elbows  to  put  circulars  through  mailboxes  for  Democratic 
candidates.   So  he  had  it  in  his  blood. 

Bob  genuinely  liked  people.  He  enjoyed  the  camaraderie 
of  Democratic  politics,  he  enjoyed  the  discussion  of  ideas 
and  the  heat  that  you  would  generate  sometimes  in  the  battles 
that  would  occur.  Bob  always  thrived  on  it.  When  he  was  in 
the  U.S.  attorney's  office  on  at  least  one  occasion  I  recall 
when  I  was  there,  but  on  many  others  he  mentioned  he'd  love 
to  hang  out  and  go  to  Hanno's,  which  I  think  was  the  bar  for 
the  Chronicle  and  Examiner  reporters,  and  just  talk  about 
what  was  going  on.   How  he  enjoyed  doing  that.   He  Just  was 
fun  to  talk  to  and  with. 

Our  friendship  continued.   I  have  a  picture  here  of  some 
of  us.  We  took  a  cabin  up  at  Twain  Harte  for  a  long  weekend, 
and  Bob's  there,  along  with  Alf  Heller  and  Bud  and  Carol 
Burdick,  Dick  and  Ann  Scowcroft,  Trudy  Moore,  Frannie  Fisher 


Bedroom  Caucus:  Bob  Peckham,  Mack  Fleming  (center), 
Gertrude  Moore,  and  Frances  Fisher.   Democratic  State 
Convention,  Sacramento,  1950. 


Weekend  at  Twain  Hart,  California,  circa  1950. 
Standing:  Bob  Peckham,  unidentified,  Alfred  Heller, 
Eugene  Burdick,  Carol  Burdick,  Gertrude  Moore,  Richard 
Scowcroft  (on  the  fence).   Seated:  Joe  Houghteling, 
Frances  Fisher,  Ann  Scowcroft. 
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whom  I  later  married.   We'd  go  off  and  just  talk  for  a 
weekend,  do  some  hiking  perhaps,  but  just  have  fun  together. 


1950  Democratic  State  Convention 


McGarrigle: 


Houghteling: 


You  also  had  made  reference  to  the  1950  Democratic  state 
convention  in  Sacramento  in  midsummer. 

Yes,  Bob  joined  us  up  there;  I  think  it  was  1950--if  not, 
1952.   There  was  some  fight  over  the  state  party  chairmanship 
so  feelings  ran  high.   It  was  Senator  George  Miller—George 
Miller,  Sr.,  now—against  someone  from  the  Central  Valley 
named  Fred  Trott.   It  was  full  of  caucuses  and  bedroom 
meetings  and  having  dinner  together.   It  was  a  much  smaller 
state  committee  than  exists  now.   I  don't  think  there  were 
more  than  400,  450  people  in  the  whole  state  committee,  and 
so  you  got  to  know  far  more  of  them,  because  they  were  close, 
fewer  of  them. 

And  Bob  just  loved  going  to  this.   I  have  these  pictures 
of  him  at  all  the  activities.   He  couldn't  take  an  active 
part  because  of  his  U.S.  attorneyship,  but  that  didn't  stop 
him  from  absorbing  everything  that  went  on  and  having  his 
opinion  privately  given  to  us.  And,  as  I  mentioned 
elsewhere,  I  noted  that  both  Ollie  Carter  and  Homer  Thompson, 
who  were  in  the  pictures,  became  judges  with  distinguished 
careers,  and  Monroe  Friedman  is  there,  who  became  a  judge  in 
Alameda  County. 

But  we  genuinely  had  fun.   Somehow  I've  drifted  away 
from  organizational  Democratic  politics.   Not  that  I'm  not  a 
Democrat,  but  now  the  conventions  run  into  the  thousands,  and 
that  loses  the  intimacy  that  we  used  to  have.  And  also 
politics  has  changed  a  great  deal,  where  the  only  reason  a 
candidate  wants  volunteers  is  to  raise  money.   It  used  to  be 
the  volunteers  would  do  the  scheduling  and  produce  the  policy 
decisions,  things  of  that  nature.   I  recall  the  campaign  of 
Oliver  J.  Todd,  who  was  called  the  savior  of  the  Yangtze 
because  he  built  a  dam  on  the  Yangtze,  our  candidate  for  the 
Truman  loyalists  in  '48.   I'm  sure  that  Bob  helped  him 
develop  issues  and  the  like,  because  this  was  just  before  Bob 
went  to  the  U.S.  attorney's  office.   But  it  was  an  extended 
family,  really,  among  our  group  of  Democrats. 

When  Bob  came  back  to  Sunnyvale  and  later  I  became 
publisher  of  the  Standard,  really  there  was  an  exceptional 
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group  of  attorneys  there.   There  were  only  nine  or  twelve 
attorneys,  and  Bob  developed  sort  of  a  family  there  in  a 
sense.  He  was  a  little  bit  older,  and  he  moved  to  set  up  a 
Sunnyvale  Bar  Association. 

And  it's  interesting  that  out  of  that  talented  group 
came  any  number  of  judges  besides  Bob.   Jim  Scott  and  John 
Raconelli  on  the  appellate  bench,  and  Bill  Fernandez  and  Jim 
Duvares  on  the  superior  court.  He  was  a  moving  force  there. 
He  was  a  born  leader  in  a  very  quiet,  reaching- consensus  way. 
Just  a  Joy  to  be  with. 


Harriet  Behring 


McGarrigle:   Can  you  describe  Judge  Peckham's  first  wife  a  little  bit? 


Hough te ling: 


Harriet  Behring  was  a  unique  person,  because  she  was  among 
the  few  women  who  ever  got  through  the  Stanford  Medical 
School  of  those  days.   This  was  before  the  current  feminist 
explosion  in  medicine  and  you  name  whatever  profession.   She 
was  a  very  smart,  capable  woman  who  gave  a  sense  of 
organization  in  Bob's  life,  which  I  thought  he  badly  needed. 
He  had  to  break  away- -he  and  his  mother  had  been  very  close, 
and  his  mother  took  care  of  a  lot  of  the  household 
activities.   I  don't  think  Bob  ever  had  any  deep  interest  in 
cooking  or  cleaning  up  a  house.   I  mean,  he  did  his  part,  but 
Harriet  was  well  organized  both  at  home  and  in  her  career,  a 
fine  balance  for  Bob. 

I  recall  one  year  she  was  voted  the  ablest  faculty 
member  by  the  undergraduates.   She  taught  pre-med  courses. 
She  didn't  go  into  practice,  as  I  recall,  but  stayed  in 
teaching.   She  had  a  wry  wit.   She  came  from  the  rice 
country,  up  in  the  Valley,  and  we  enjoyed  her  company.   She 
left  us  far  too  soon.   Bob  sometimes  was  slow,  deliberate,  in 
making  up  his  mind,  and  this  was  true,  I'm  told,  on  the 
bench.  Not  that  he  didn't  know  where  he  wanted  to  go,  but  he 
liked  to  look  at  things  all  the  way  around.   Sort  of  the  way 
I  do.   As  a  result,  you  can  delay  sometimes  too  long,  but  I 
think  Harriet  was  one  who  could  move  up  the  process  and  get 
the  decisions  and  get  the  house  running,  and  take  care  of  the 
personal  life,  as  well  as  have  a  valuable  career  of  her  own. 
Fine  woman  indeed. 
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Family  Gatherings 


McGarrigle: 
Houghteling: 


Were  there  occasions  when  you  spent  family  time  together  with 
the  Peckhams? 

Oh,  yes,  because  they  had  two  daughters  and  I  had  three. 
They're  all  still  friends,  and  they're  all  about 
contemporaries.   Frannie  and  I  lived  in  Atherton,  and  we  had 
a  pool,  and  we  had  a  place  for  an  outdoor  barbecue.   And  my, 
we  had  a  lot  of  barbecues  and  swimming  parties,  and  Bob  and 
his  family  would  come  over.   The  Scowcrofts  had  three  boys  of 
about  the  same  age  and  they  would  come  over,  and  there  were  a 
lot  of  neighborhood  children  of  the  same  age.   We  had  a  great 
deal  of  that  sort  of  activity. 

We  had  a  big  Christmas  party,  too,  and  everybody  brought 
their  kids.   It  was  family.   We  had  a  big  playroom,  so  the 
kids  could  all  be  over  there  enjoying  themselves  with  their 
contemporaries,  and  the  adults  could  be  in  the  living  room. 
So  there  was  a  great  deal  of  that,  with  lots  of  fun. 

When  I  think  back  at  it,  really  the  two  families  have 
stayed  very  close  together  here.   Annie,  my  daughter,  was 
back  in  Chicago  just  recently,  and  she  went  out  to  the 
suburbs  of  Geneva,  Illinois,  where  Sara  Peckham  Butler,  Bob's 
daughter,  is  living  now,  and  visited  with  her.   They  feel 
that  close  that  they  like  to  visit.   And  we  see  Ann  Peckham 
Balin  more  since  she  lives  in  Palo  Alto. 

I'm  glad  it  continues  that  way,  because  these  daughters 
have  shared  the  experience  of  losing  their  mothers,  and  I 
think  that  is  a  traumatic  experience  for  the  survivors, 
particularly  when  the  survivors  are  children,  that  suddenly 
to  have  this  taken  from  them  is  very  difficult.   And  very 
difficult,  too,  for  the  surviving  parent,  for  the  fathers  in 
this  case.   The  children  have  all  turned  out  well,  and  remain 
friends. 

And  I  think  I  will  recall  that  after  Harriet's  death, 
that  Bob's  house  began  to  look  a  bit  disorganized.   Bob,  like 
me,  loved  to  read  newspapers  and  magazines,  and  to  which  in 
his  case  would  be  added  all  these  briefs  from  the  cases  he 
was  handling,  and  he,  like  me,  hated  to  throw  anything  out. 

And  then  for  a  while,  John  Raconelli  moved  in,  having 
split  with  his  wife.   The  two  of  them,  plus  other  judges  who 
would  drop  in,  would  just  stay  up  late  hours  in  the  evening, 
just  discussing  the  law  and  enjoying  every  moment  of  it. 


186 


Bob  would  attract  people.   People  loved  to  talk  with 
him.   He  had  even  in  lay  matters  a  sense  of  looking  at  a 
problem  and  of  examining  it  every  which  way,  and  then 
offering  some  advice.   I  don't  think  I've  ever  heard  him  give 
a  snap  decision. 


A  New  Generation  of  Judges 


McGarrigle: 
Houghteling: 


He  must  have  followed  your  career  quite  closely  as  well. 

It  was  interesting,  because  we  were  helpful  to  Bob,  not  only 
endorsing  him  for  the  first  Foothill  College  Board  but  also 
in  supporting  him  for  the  superior  court.   Running  small 
newspapers  in  those  days  was  useful,  as  I  think  it  still  is, 
in  attracting  politicians'  attention,  because  they  look  at 
what's  in  the  editorial  rather  than  the  circulation  of  the 
paper.   So  we  had  editorials  supporting  Bob  for  the  superior 
court.   We  supported  vigorously  the  establishment  of  the 
federal  court  in  San  Jose,  and  then  of  course,  when  the 
opportunity  came,  supported  Bob  very  strongly  for  the 
judgeship.   It  was  helpful,  I  think,  when  we  sent  the 
clippings  of  our  editorials  to  the  senators  and  the  governor, 
because  they  could  see  there  was  some  grassroots  support 
here. 

And  of  course,  in  addition  to  our  feeling  this  way  about 
Bob,  the  bar  itself  and  the  public  who  knew  Bob  were  very 
supportive,  because  he  was  really  born  to  be  the  judge  he 
was.   I  think  I've  noted  elsewhere  that  Bob  was  the  new 
generation  of  the  Pat  Brown  judges.   That  Bob  came  on  the 
bench  in  his  late  thirties  somewhere,  and  he  must  have  been 
ten  to  fifteen  years  younger  than  any  other  judge.   And  he 
was  followed  by  others  who  were  like  that:   Raconelli  and 
Duvares,  and  others,  and  this  new  generation  really  made  a 
difference. 

Pat  Brown  took  tremendous  pride  in  his  judgeships.   He 
knew  they  would  be  there  long  after  he  was  gone  as  governor, 
and  he  appointed  some  very  fine  people.   I  think  these  people 
Bob  worked  with  set  out  to  sort  of  redo  the  judiciary.   In 
many  smaller  communities,  as  Santa  Clara  had  been,  the  public 
affairs  of  the  county  were  run  by  an  "in  group,"  including 
the  judiciary,  with  links  with  the  three  or  four  major  law 
firms  in  the  county. 
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When  Bob  and  the  others  came  in,  they  represented  a  new 
type  of  judge,  because  they  didn't  come  from  the  major  law 
firms,  and  these  major  law  firms  did  not  have  the  influence 
on  a  Democratic  governor  as  they  had  had  with  the  previous 
Republican  governors  in  their  appointments.   So  I  think  it 
was  a  very  refreshing  time  for  the  bench,  and  an  exciting 
time,  too. 

We  saw  a  lot  of  him  socially.   I  didn't  see  as  much  of 
him  during  the  day  as  when  he  was  in  practice  in  Sunnyvale 
once  he  went  on  the  bench.   He  was  in  San  Jose,  occasionally 
in  Palo  Alto  where  there  was  a  court  house,  but  mostly  in  San 
Jose  in  the  superior  court,  especially  when  he  became 
presiding  judge. 


Establishing  the  Federal  Court  in  San  Jose 


Houghteling:   There  is  this  book  on  the  establishment  of  the  federal  court 
in  San  Jose,  which  I'm  sure  ought  to  be  looked  at.   I  wish  I 
could  find  my  copy.   But  it's  a  most  amusing  story  of  how  it 
took  real  muscle  in  Santa  Clara  County  and  persistence  under 
the  leadership  of  Congressman  Don  Edwards,  and  with  Bob 
Peckham  organizing  local  support,  to  get  that  courthouse 
established  against  the  interests  of  the  judges  in  San 
Francisco  and  the  bar  in  San  Francisco.   They  didn't  want  to 
come  down  to  San  Jose  which  they  considered  the  boondocks  in 
those  days.   But  it  finally  worked  out  successfully. 

And  then  when  Bob  went  on  the  bench,  he  really  was  sort 
of  like  the  Foreign  Legion,  the  lonely  guard  on  the  outpost 
of  the  Northern  District  of  California  in  San  Jose,  first  in 
a  courtroom  borrowed  from  Santa  Clara  County,  then  in  these 
portable  courthouses.   They  are  portable  vehicles  that  are 
used  as  offices,  and  one  was  made  into  a  courthouse,  and  the 
other  was  made  into  chambers.   We  were  always  teasing  him  in 
the  thought  that  some  day  someone  might  put  a  tractor  to 
those  courthouses  and  kidnap  the  court.   But  he  enjoyed  it. 
He  liked  being  that  pioneer. 

And  now,  you  know,  there  must  be  three  or  four  federal 
judges  down  there.   There's  a  federal  courthouse  which  has 
been  named  after  Bob.   It's  quite  an  establishment,  because 
they  do  an  awful  lot  of  business.   I  picked  up  that  term 
"business"--that ' s  what  they  call  the  practice  that  comes 
before  them,  the  business  of  the  court.   I  always  think 
business  is  something  to  do  with  profit-making. 
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Carol  Peckham 


Hough te ling: 


McGarrigle : 
Hough te ling: 


McGarrigle: 
Hough te ling: 


I  was  Just  so  pleased  when  Bob  married  Carol  Peckham,  because 
I  think  she  in  turn  not  only  was  a  loving  companion  but  also 
brought  a  great  deal  of  order  into  his  life  on  the  side 
outside  the  Judiciary.  She's  just  a  marvelous  woman,  and  she 
too  had  a  political  background.  When  I  first  net  her  years 
ago,  she  was  working  for  the  Democratic  state  committee  that 
had  an  office  on  Sutter  Street  in  San  Francisco,  so  she  knew 
many  of  the  same  players  that  Bob  had  known  when  he  was 
active  in  politics.   So  she  had  that  interest  she  could  share 
with  Bob.   It  was  Just  a  marvelous  marriage. 

They  were  married  in  a  private  ceremony  at  her  home  up 
in  British  Columbia,  and  when  they  came  back,  I  gave  a 
reception  for  them  aboard  the  historic  sailing  vessel,  the 
Balclutha,  in  San  Francisco.   Ve  had  about  150  or  160  people 
with  lots  of  judges,  attorneys,  and  politicos  that  both  had 
known  over  the  years.   So  that  was  great  fun. 

What  was  it  that  she  did  working  at  the  office  on  Sutter 
Street? 

Well,  it  was  general  secretarial.   In  a  small  office  like 
that,  you  do  just  about  everything.   Later,  I  think  when  she 
met  Bob,  she  was  working  for  the  Asian  Art  Museum  as 
executive  secretary  to  the  director,  and  she's  always  had  an 
interest  in  that  field.   But  you  know,  you  talk  to  me  now, 
what  is  it,  forty-five  years  since  I  first  met  Bob,  and  it 
just  seems  like  yesterday,  and  it  just  seems  too  that  I 
almost  can  feel  he  could  walk  into  the  room  and  we'd  resume 
our  conversations.   I  think  of  him  often. 

It's  not  everybody,  I  think,  who  stays  with  us  in  that  way. 
That  really  speaks  very  strongly  about  him  also. 

He  was  interesting.   We'd  go  to  football  games  at  Stanford 
fairly  recently  before  his  death,  and  we  would  sit  there,  and 
I  would  hear  these  stories  about  some  of  the  problems  he  knew 
of  on  the  bench.   Generally,  which  judge  was  to  get  what 
chamber,  issues  of  that  magnitude.   I  think  he  found  me 
useful  that  he  could  talk  to  somebody  about  this  with  some 
amusement,  and  knowing  that  I  would  keep  it  confidential. 
There  are  the  politics  of  the  judiciary  too,  because  most  of 
them  have  been  politicians,  or  at  least  combative  attorneys 
before  they've  gone  on  the  bench,  and  now  they  have  to 
confine  their  battles  to  each  other  once  they're  on  the 
bench . 
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But  he  always  used  to  enjoy  talking  about  that  and  had  a 
good  deal  of  amusement,  and  I  think  a  genuine  affection  for 
all  the  people  on  the  bench,  even  those  he  might  disagree 
with. 


Early  Days  in  Palo  Alto 


McGarrigle: 


Houghteling: 


Houghteling: 


You  also  mentioned  earlier,  going  back  to  the  days  when  you 
socialized  more  around  Stanford,  some  of  the  very  important 
authors  and  other  people  he  socialized  with. 

Well,  they  weren't  important  in  those  days,  but  it  was  an 
exciting  group  to  be  with.   Besides  Bob,  of  course,  there  was 
Bud  and  Carol  Burdick-- 

II 

--the  American  novelist.   And  Dick  Scowcroft,  who  followed 
Wally  as  the  head  of  the  creative  writing  school,  and  a  good 
novelist,  and  he  had  a  friend,  Tom  Barkley,  who  was  I  would 
say  the  dean  of  the  political  science  department. 
Occasionally,  I  would  s^e  Bob  with  him  down  at  L'Omelette, 
which  was  the  local  Stanford  hangout  in  those  days  just  south 
of  the  campus.   Tom  had  been  to  any  number  of  Democratic 
conventions  going  probably  back  to  '28  or  '32--he  was  a 
Democrat-- just  filled  with  the  lore  of  politics,  and  how  Bob 
used  to  enjoy  talking  to  him. 

And  there  was  just  a  family  feeling  of  all  of  us 
together.   We  were  all  young  together,  and  sharing  a  lot  of 
interests,  and  a  lot  of  talk,  and  a  lot  of  double  martinis 
and  cigars  and  the  like.   In  our  later  years  we  didn't  drink 
as  much,  and  we  gave  up  smoking. 

One  of  the  problems  with  Bob --he  never  quite  got  enough 
exercise,  that  was  the  feeling.   I  don't  think  he  was 
inclined  to  do  so,  but  he  always  thought  his  walking  from  101 
Alma  the  four  or  five  blocks  to  the  SP  [Southern  Pacific] 
station  was  good  exercise,  and  he'd  walk  a  little  in  the 
city.   But  he  wasn't  athletically  inclined.   Most  of  us 
played  tennis,  would  play  tennis  together,  but  Bob  never  was 
that  active. 
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Historical  Society 


McGarrigle: 


Bought el ing: 


We  talked  a  little  bit  about  his  interest  in  history  and  the 
fact  that  he  was  later  instrumental  in  forming  the  Historical 
Society  for  the  Northern  District  Court. 

Yes.   I  think  I  was  the  first  lay  member  of  that,  because  I 
would  support  anything  Bob  was  doing.   He  had  a  great  sense 
of  history.   His  family  had  roots  in  California.   He  believed 
it  was  valuable,  particularly  as  the  court  got  larger  and  the 
bar  got  larger  and  more  complicated,  maybe  it  would  be  well 
to  know  more  of  the  roots  on  which  the  present  is  built.   He 
really  did  a  magnificent  job  bringing  together  a  noted  group 
of  attorneys  and  judges  to  form  this  association,  and  they 
have  a  regular  magazine  now,  I  guess  a  quarterly,  and  other 
courts  have  followed. 


The  Stanford  Dally  Case  and  the  Freedom  of  the  Press  Award 


Houghteling; 


I  had  a  feeling  that  Bob  had  a  sense  of  continuum,  that 
you're  part  of  the  past  and  you're  part  of  the  present  and 
you're  part  of  the  future.   I  think  he  just  felt  that  very 
strongly.   I  think  interestingly,  one  of  the  cases  he  was 
most  proud  of  was  the  Stanford  Daily  case,  which  was  later 
overturned  on  appeal,  but  that  was  the  case  where  the  police 
had  raided  the  Stanford  Daily  to  go  through  the  files  to  find 
some  information  on  some  crime  or  riot.   Bob  had  ruled  that 
was  an  unreasonable  illegal  search  of  the  files  of  a 
newspaper,  I  think  under  the  First  Amendment.   He  was 
overturned  on  appeal,  but  significantly,  later  the  Congress 
passed  a  bill  to  provide  First  Amendment  protection  to 
newspapers  against  police  searches  of  that  nature. 

And  I  remember  one  time,  I  knew  some  reporters  on  the 
San  Jose  Mercury,  and  they  used  to  have  an  annual  Newspaper 
Guild  dinner.   They  wanted  to  keep  it  a  secret  that  they  were 
going  to  give  Bob  an  award,  their  Freedom  of  the  Press  award 
for  his  decision  in  this  case.   They  wanted  to  keep  it 
secret,  but  they  wanted  to  make  sure  he  got  there.   So  I  was 
given  the  assignment  of  making  sure  he  would  get  to  San  Jose. 

So  I  called,  and  yes,  he'd  go  down  from  Palo  Alto  with 
me,  and  we'd  go  to  the  dinner  together.   Then  [laughs]  he 
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called  at  the  last  minute  and  said,  "You  know,  I  got  this 
jury  here,  I  think  I  may  just  keep  them  going.   I  have  a 
choice,  I  could  let  them  go  for  the  day  and  bring  them  back 
tomorrow,  and  I  think  just  maybe  I'll  let  them  keep  going,  so 
I'll  stay  up  here  in  town  and  skip  the  dinner."  Finally,  I 
had  to  confess,  to  say  he  was  to  get  this  award,  and  they 
were  counting  on  him  appearing. 

So  he  thought  it  over  and  he  said,  "Well,  then  I'll  take 
the  second  choice  and  bring  the  jury  back  tomorrow."  And 
then  he  came  down  and  got  the  award,  and  he  acted  surprised 
as  could  be,  even  though  I  had  to  tell  him  of  it  in  order  to 
get  him  there. 

He  was  really  liked  by  the  press  very  much,  and  he  was 
easy  to  approach.  He  liked  working  with  them.  I  think  the 
editorial  expression,  or  the  expressions  in  his  obituaries, 
were  indicative  of  his  relationship  with  the  press  here. 

And  you  know,  some  of  these  cases  go  on  forever.   What 
was  it,  the  integration  of  the  firemen's  union  or  the 
policemen,  one  of  those  is  still  going  on.   But  it  takes  so 
long,  the  wheels  of  justice  do  grind  slowly.   And  even  I 
teased  him,  he  had  this  Devil's  Slide  case  where  the  Sierra 
Club  was  arguing  against  a  new  Cal  Trans  bypass  of  Devil's 
Slide  on  the  San  Mateo  County  coast,  and  it  just  kept  going 
on  year  in  and  year  out,  new  arguments  and  the  like,  new 
proposals.   And  I  think  it's  still  not  settled. 

Then  I  did  mention  in  my  remarks  at  his  memorial  his 
case  in  Hayward  that  affected  beneficially  the  minority 
community  that  was  in  the  way  of  the  freeway  expansion,  where 
he  ruled  that  federal  law  applied  at  the  earliest  time.   In 
fact,  I  recall  by  the  attorneys  for  the  minorities--!  forget 
the  name  of  the  organization- -but  [Anthony]  Tony  Kline,  who 
is  now  an  appellate  justice,  but  he  was  in  private  practice 
then,  called  me,  and  since  I  had  been  on  the  Highway 
Commission  and  also  on  the  Metropolitan  Transportation 
Commission  through  which  funds  flowed  to  build  freeways,  to 
build  his  argument  that  a  freeway  becomes  a  federal  entity 
from  the  earliest  where  people  begin  to  realize  that  federal 
money  is  available.   The  argument  of  Cal  Trans  was  that  the 
federal  jurisdiction  only  begins  when  the  federal  money  shows 
up,  after  construction  has  started.   Federal  law  was  stronger 
in  protecting  residents'  rights  as  a  route  was  selected. 

The  minority  people  said  the  federal  law  applies  from 
the  minute  you  begin  considering  the  freeway  being  built  with 
federal  money.   And  I  said  to  Tony,  "Gosh,  I  know  Bob  Peckham 
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•o  well,  I  don't  feel  very  comfortable  being  an  expert 
witness  in  this,  though  I  agree  with  you  thoroughly."  He 
•imply  said,  "Veil,  if  you  won't  do  it  voluntarily,  I'll  just 
subpoena  you." 

So  I  went  in,  and  1  gave  my  deposition  to  Tony,  and 
eventually  it  may  have  been  one  of  the  arguments  that 
persuaded  Bob,  I  think  quite  rightly,  that  the  federal 
jurisdiction  applies  from  the  earliest.   Then  later  I  was 
sitting  at  some  hearing  of  our  Metropolitan  Transportation 
Commission  when  a  group  of  Hispanics  came  in  waving  these 
little  notebooks  and  chanting,  and  finally  I  understood  the 
chant.   It  was,  "Peckham,  Peckham,  Peckham."  That  Peckham 
freeway  decision  was  bound  in  a  little  "Mao's  Sayings" 
notebook  that  was  used  by  the  Hispanic  community  to  remind 
these  transportation  developers  that  the  federal  law  applies 
at  the  earliest,  and  their  rights  are  better  protected  that 
way.   So  I  did  see  immediately  first-hand  how  important  a 
judge's  decision  can  be  in  people's  lives.   I  know  Bob  felt 
that  very  much. 

He  always  had  a  reputation  of  being  very  tough  on  white- 
collar  crime ,  but  always  very  generous  when  he  would  deal 
with,  say,  a  conscientious  objector  to  the  Vietnam  War  who 
had  honorably  expressed  his  objection,  having  said,  "I'm  not 
going,"  was  arrested,  and  put  on  trial.   I  think  Bob  was  very 
sympathetic  with  them.   But  he  wasn't  with  the  white-collar 
criminal . 

McGarrigle:   That's  in  keeping  with  his  very  human  side. 


LAW  Clerks 


Hough te ling: 


Yes,  and  you  know  another  thing  that  is  so  valuable  in  being 
a  judge,  and  I  know  he  appreciated  it,  that  every  year  he'd 
employ  new  clerks.   He  took  a  great  deal  of  time  to  choose 
them,  and  they're  some  of  the  brightest  people  I've  met. 
When  my  office  was  over  near  the  federal  courthouse,  I'd  have 
lunch  more  often  with  Bob  than  I  did  later,  and  I'd  meet 
these  clerks.  As  bright  as  they  could  be.   I  think  Bob  kept 
young  by  getting  this  transfusion  of  energy  from  them,  and  I 
envy  judges  for  having  that  source  of  new  energy.   I'm  sure 
he  was  particularly  conscious  of  it,  so  he  had  particularly 
good  people. 
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McGarrigle: 


He  had  a  fine  staff,  too,  as  dedicated  to  him  as  he  was 
to  then. 

I  think  my  second  wife,  Judy,  and  I  were  the  only  non- 
court  people  asked  to  a  dinner  at  the  St.  Francis  Yacht  Club 
that  his  clerks  gave  on  something  like  his  twenty- fifth 
anniversary  on  the  federal  bench.   It  was  a  very  emotional 
and  full  evening,  because  you  just  saw  these  younger  people 
benefitted  so  much  from  him,  as  he  from  them.  And  many  of 
them  became  his  good  friends  as  they  grew  older. 

Many  of  them  contributed  to  the  second  volume  of  the  oral 
history,  to  keep  the  interviews  going. 


Stanford  Lav  School  Memorial 


Houghteling: 

McGarrigle: 
Houghteling: 


And  you  know  that  they  did  raise  over  $50,000  for  this 
memorial  for  Bob  at  the  Stanford  Law  School  from  which  income 
would  be  given  as  an  award  to  a  deserving  law  student.   There 
was  that  great  feeling  about  Bob. 

I  didn't  know  that. 

Oh,  yes.   This  was  started  right  after  his  death.   Well,  what 
else  would  you  like  to  know?  I  begin  to  get  very  emotional 
as  I  talk  about  Bob. 


Priendi  Traveling 


Houghteling: 


We  went  on  trips  together.  One  time  Carol  and  Bob  and  Judy 
and  I  flew  to  Venice  in  the  early  1980s.  Judy  and  Carol 
arranged  a  three-week  tour  of  Europe,  where  we  would  be 
together  about  three  or  four  days  and  then  we  would  separate, 
because  they  wanted  to  see  something  else  and  we  wanted  to  go 
elsewhere,  and  then  we'd  get  together  again,  say  in  Paris, 
for  three  or  four  days,  and  then  we'd  split,  and  then  we'd 
get  together  in  England.   It  was  just  a  very  good  way  for 
people  to  travel  who  have  a  bit  of  different  interests  yet 
wanted  to  travel  together.   You'd  sort  of  alternate  being 
together  and  being  separate.   We  Just  had  lots  of  fun  on  that 
trip. 
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McGarrigle: 
Houghteling: 


I  never  thought  Bob,  though,  had  that  much  interest  in 
foreign  menus.   I  think  he  was  much  more  a  steak-and-potatoes 
man,  the  simpler  menus.  At  least  that's  what  I  used  to  be, 
too,  when  we  had  all  those  barbecues.   It  was  always  steak  or 
chicken  and  potatoes  and  the  like. 

I  know  he  traveled  quite  a  bit  also  in  his  role  as  judicial 
ambassador  in  terms  of  doing  comparative  law  work. 

Oh,  he  loved  that  too,  because  he  was  such  a  believer  in  the 
system  that  we  have  developed  over  250  years  that  he  wanted 
to  share.   [tape  interruption] 

He  just  enjoyed  doing  that,  and  he  liked  the  people  he 
traveled  with,  too.   It  was  a  "two-fer"--not  only  did  he 
enjoy  telling  others  of  what  the  American  system  was  like,  he 
enjoyed  the  people  he  traveled  with.  And  of  course,  having 
Carol  there  took  care  of  a  lot  of  the  organization  and  the 
like.   He  held  mock  trials  in  various  places  to  show  what  the 
system  is  like.   He  just  had  so  many  interests. 

[Senator  Joseph]  Biden  had  this  reform  bill  to  the 
judiciary  several  years  ago,  Bob  would  also  be  working  on 
that.   He  was  so  highly  respected  that  his  views  carried  a 
great  deal  of  weight.   Sometimes  I'm  never  sure  whether  Bob 
ever  wanted  to  go  to  the  appellate  bench  or  not,  but  I  will 
tell  you  one  story. 

At  the  time  [Governor  Edmund  G.]  Jerry  Brown[,  Jr.]  was 
searching  around  for  a  chief  justice  for  the  California 
Supreme  Court,  Bob's  name  was  mentioned.   Jerry  had  known  Bob 
for  years,  and  of  course  Bob  had  been  an  appointee  of  Pat 
Brown's.   But  Jerry  Brown's  remark,  I  was  told,  was  simply, 
"Wrong  generation."  And  Bob  must  have  been  all  of  fifty-five 
or  so.   Instead,  Brown  appointed  Rose  Bird,  that 
unfortunately  just  turned  into  a  political  disaster. 

Bob  had  friends  who  lived  on  the  beach  down  in  southern 
California,  and  I  forget  what  is  that  exclusive  beach--but  be 
it  as  it  may,  that  it  was  a  place  where  Jerry  Brown  had  a  pad 
before  he  was  governor,  and  occasionally  Bob  would  run  into 
Jerry  on  the  beach,  and  they  would  have  a  talk  about  this  and 
that.   But  that  was  interesting,  that  he  was  thought  of --at 
least  somebody  had  proposed  to  Jerry  that  Bob  go  on  as  chief 
justice.   He  would  have  been  superb,  and  I  think  just  would 
have  given  the  governor  a  great  deal  of  credit,  because  Bob 
was  a  good  administrator,  too,  and  that,  of  course,  is  what 
you  have  to  be,  whether  you're  chief  judge  of  your  district 
or  chief  judge  of  the  supreme  court. 
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He  was  a  force  in  the  Ninth  Circuit.  He  was  active  in 
that  all  the  time,  of  course,  and  enjoyed  it,  which  involved 
travel.  Being  on  the  bench  Just  was  all-consuaing  for  hi*. 
I  think  he  just  enjoyed  it  so  very,  very  ouch.   In  fact, 
originally  a  few  years  ago,  Carol  and  Bob  and  my  wife  Judy 
and  I  were  going  to  Poland  one  winter,  and  then  go  down  to 
Czechoslovakia  and  come  back  through  Paris.   Bob  was  going  to 
go,  but  he  opted  out.   He  just  said  he  had  too  ouch  business, 
so  the  three  of  us  enjoyed  the  trip. 

One  night,  I  think  it  was  in  Prague,  Carol  had  phoned 
Bob  and  he  said,  "Dinner  on  town  is  on  ne ,  so  you  go  out  and 
get  it  and  I'll  pay  for  it."  We  went  to  the  finest 
restaurant,  had  the  best  French  wines,  best  menu  you  could 
order.   I  think  it  came  to  a  total  of  nineteen  dollars 
American,  because  that  was  just  the  time  that  we  were  there 
when  the  American  dollar  was  so  strong. 


Family 


McGarrigle:   How  was  that,  do  you  think,  that  he  was  so  consumed  by  his 

judicial  work,  and  yet  had  such  a  close  link  with  his  family? 
That's  a  difficult  thing  to  achieve. 

Houghteling:   He  was  always  there  in  Palo  Alto,  truly  his  "home"  town. 

You  know,  one  thing  about  Bob  and  his  family,  it  was  not 
only  Harriet  and  Carol  and  his  daughters,  but  there  was  also 
an  extended  family  of  close  friends,  and  I'm  honored  to  have 
been  one  of  them.   Bob  was  also  always  there  in  Palo  Alto, 
and  I  know  he  gave  a  lot  of  time  to  friends  included  in  that 
family.  There's  a  whole  section  of  Bob's  family,  though, 
I've  met  only  occasionally.   He  has  all  these  cousins  in 
Mar in  County  we'd  see  only  occasionally  at  parties.   He  was 
very  close  to  that  family,  too.  Once  there  was  a  Shootout  at 
the  Mar in  courthouse,  and  Bob  was  related  both  to  the  judge 
who  was  killed  as  well  as  to  the  lawyer,  a  deputy  district 
attorney,  I  believe,  who  was  paralyzed  in  the  shootout. 
There  was  also  a  relative,  an  uncle,  I  think,  Ben  Peckham, 
who  was  a  prominent  San  Jose  attorney,  especially  remembered 
in  the  Japanese  community  for  saving  their  properties  when 
they  were  interned  during  Vorld  War  II. 

When  Bob  was  in  Sunnyvale,  he  was  in  a  building  called 
the  Borello  Building,  but  moat  of  us  shortened  it  to  Bordello 
Building,  to  the  amusement  of  everyone  I  think  except  the 
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owner  of  the  building,  who  named  it  after  himself.   Bob  Juat 
had  an  office  there,  and  he  also  had  an  office  in  Palo  Alto. 
I  do  think,  as  I  recall,  he  had  some  relationship  with  the 
United  Auto  Workers  where  members  could  seek  him  as  the  first 
entry  into  getting  a  lawyer.   I  only  have  a  memory  of  that 
without  any  detail.   But  as  I  say,  Bob  was  very  active  in  the 
bar  there. 

I  remember  one  occasion,  Judge  Tommy  Ryan,  who  was  a 
Justice  of  the  peace  in  Sunnyvale,  was  dying  much  too  young. 
If  his  resignation  could  reach  Sacramento  before  he  died,  his 
widow  would  get  a  better  pension  than  if  he  died  without 
resigning.   So  Bob  and  a  few  other  attorneys  worked  it  all 
out,  they  got  the  fatally  stricken  judge  to  sign  the 
resignation,  Bob  rushed  it  to  Sacramento  to  put  it  on  file, 
and  indeed  they  got  it  on  file  just  briefly  before  the  judge 
expired,  much  to  the  benefit  of  the  widow.   But  this  was  one 
of  the  many  kindnesses  Bob  had  done . 


Retirement  Programs 


Houghteling:  Bob  knew  the  judicial  process- -oh,  God!  One  of  the  things 

that  I  always  tried  to  avoid  was  to  get  Bob  talking  about  the 
retirement  program  when  he  was  a  state  judge,  because  that 
was  something  judges  talked  a  great  deal  about.   It  wasn't  as 
generous  then  when  he  was  a  superior  court  judge  as  it  is 
now,  but  he  would  talk  about  it,  and  in  fact,  this  might  be 
endemic  to  all  judges,  that  he  would  go  into  details  about 
this  and  that. 

Then  when  he  got  on  the  federal  bench,  there  is  no 
retirement,  of  course.   You're  there  for  life.   He  would 
discourse  about  the  unfairness  of  the  federal  court  salary, 
because  he  would  see  in  front  of  him  attorneys  who  were 
making  three  and  four  times  as  much  as  a  judge  was.   I  think 
the  problem  has  been  solved  a  bit  by  linking  federal  Judicial 
salaries  to  the  members  of  Congress.   But  still,  that  is 
something  maybe  not  only  Bob  but  many  judges  get  concerned 
about,  because  they  too  have  to  think  what  they  leave  to 
their  survivors. 

So  many  of  the  judges  have  come  from  practices  where 
they've  earned  a  lot  more  than  they  get  on  the  federal  bench. 
So  that  was  always  a  subject  I  avoided  with  Bob,  retirement 
plans  and  the  judges'  salaries,  although  when  we  went  to 
football  games,  he  might  bring  them  up.   Between  plays,  we 
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would  discuss  that  because  he  was  very  concerned  about  the 
condition  of  the  Judges.  He  felt  it  was  a  distinguished 
career,  as  indeed  it  was,  and  that  you  did  want  to  get 
talented  people  on  the  bench  who  were  Baking  a  sacrifice  to 
do  so.  And  even  though  they  were  paid  well  by  ordinary 
folks'  income,  they  weren't  compared  to  what  their 
contemporaries  in  private  practice  were  making.   So  he  had 
very  much  the  interest  of  judges  at  heart  beyond  his  own. 
Lovely  man. 


And  you  know,  his  fatal  illness  began  in  New  York, 
probably  never  should  have  gone  there. 


He 


McGarrigle:        I  didn't  know  that. 


nines* 


Houghteling: 


He  didn't  die  in  New  York,  but  he  had  gone  to  New  York- -Carol 
might  bring  it  out- -but  he  had  had  this  problem  of  heart,  or 
what  you  do  with  your  veins,  angioplasty  or  what  have  you, 
and  the  doctor  thought  it  was  all  right,  he  could  go  to  New 
York  and  sit  on  the  appellate  court  there.   As  senior,  he 
would  take  assignments  around  the  country.   And  when  he  was 
there,  and  I  get  this  from  Carol,  suddenly  he  collapsed  and 
they  took  him  to  an  emergency  room,  and  got  things  going 
again.  He  seemed  well,  and  then  he  collapsed  again  and  went 
to  an  emergency  room,  and  they  got  him  moving  again,  and  he 
came  home. 

And  apparently,  in  one  of  the  hospitals,  he  must  have 
caught  some  sort  of  an  infection  that  affected  the  heart 
valve,  and  he  collapsed  in  Palo  Alto  and  was  taken  to  the 
Stanford  Hospital.   They  tried  everything,  including 
transplanting  a  valve  to  keep  him  alive,  and  finally  it  was 
just  too  much,  he  expired. 

But  Carol  believes,  and  I  suspect  she's  right,  it  was 
his  sense  of  duty  to  go  to  this  assignment  he  had  accepted, 
even  though  there  was  some  question  about  his  health  being 
able  to  stand  the  change  to  New  York.   But  in  a  way,  you 
might  say  he  died,  not  with  his  boots  on,  but  with  his  robe 
on,  a  way  but  not  the  time  he  may  have  preferred. 


McGarrigle:   That  was  in  character. 
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Memorial  Gathering 


Houghteling: 


McGarrigle: 
Houghteling: 


McGarrigle: 


Houghteling: 


And  it  was  nice  that  a  few  days  after  he  died,  we  gathered  in 
the  cemetery  in  Palo  Alto  where  his  mother  is  buried,  my 
first  wife  is  buried,  as  are  so  many  friends,  and  Just  had  a 
simple  ceremony  just  in  memory  with  his  family  and  a  few 
others.  And  I  am  pleased  that  when  I  got  up  to  talk,  the  sun 
came  out.   I  just  felt  maybe  this  was  some  indication  from 
the  hereafter  that  he  was  listening. 

He  was  brought  up  a  Catholic,  Roman  Catholic,  and  I 
don't  know  how  much  connection  he  kept  with  that.   I  don't 
believe  there  was  much. 


That  hasn't  come  out. 
the  interviews. 


I  didn't  come  across  any  references  in 


No,  that  was  my  recollection.   But  he  loved  Palo  Alto. 
That's  where  his  roots  were.   In  fact,  I  wish  I  had  it  with 
me.  A  friend  of  mine  and  a  friend  of  Bob's  named  Ryland 
Kelly,  who  is  a  real  estate  developer,  just  published  a  book 
of  his  poems  celebrating  Palo  Alto's  hundredth  year,  and  he 
has  one  called  "Bob  Peckham."  I'll  send  you  a  copy  of  it, 
and  I  was  touched  by  it . 

Maybe  this  is  a  good  place  for  us  to  stop,  and  if  in  the 
future,  or  as  you  review  the  material,  there  are  things  that 
you'd  like  to  add,  if  anything  comes  out,  you  can  add  it. 

Okay.   I  don't  think  so,  because  speaking  of  Bob  is  an 
emotional  experience.   It  isn't  one  that  you  put  a  time  and 
place  on,  or  an  incident.   It's  just  such  a  feeling  that  it's 
hard  to  convey,  I  think,  in  voice  or  in  print.   But  I  think, 
too,  part  of  it  is  that  with  Bob  going  and  so  many  others, 
it's  a  reminder  of  my  own  mortality,  because  Bob  was  somebody 
who  was  always  there,  like  an  oak.   There's  a  big  gap  in  the 
forest. 

Well,  thank  you  for  coming  up. 
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INTERVIEW  HISTORY- -Carol  P.  Peckham 


Carol  Peckham  (Mrs.  Robert  F.  Peckham)  welcomed  me  with  tea  and 
pastries  in  her  lovely  apartment  in  San  Francisco  with  a  view  of  the  Bay, 
where  the  interview  session  took  place  on  November  14,  1994.   In  our 
planning  for  this  interview  session,  I  asked  her  specifically  to  recall 
the  trips  she  and  Judge  Peckham  made  when  he  conducted  clinical  training 
programs  throughout  many  parts  of  the  world.   She  talked  about  her  many 
trips  with  the  judge  to  Europe,  Asia,  and  South  America  in  connection 
with  his  dedication  to  fostering  an  exchange  of  ideas  regarding  our  legal 
system  and  his  interest  in  comparative  law.  Mrs.  Peckham  continues  to 
travel,  and  had  just  returned  from  her  latest  trip.   She  has  a  strong 
interest  in  Asian  art  and  has  been  active  in  the  Asian  Art  Museum  of  San 
Francisco. 

Mrs.  Peckham  reviewed  the  transcript,  which  was  also  reviewed  at  her 
request  by  Steve  Mayo.   She  returned  it  with  a  selection  of  photographs 
of  the  judge  from  his  travels. 


Leah  M.  McGarrigle 
Interviewer /Editor 


December  1995 
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INTERNATIONAL  EXCHANGE  OF  IDEAS  ON  LEGAL  SYSTEMS 


[Date  of  Interview:   November  14,  1994]  ## 


First  Trip 


McGarrigle:   Mrs.  Peckham,  maybe  you  can  start  by  telling  us  a  little  bit 
about  how  the  first  one  of  your  many  trips  abroad  came  about. 

C.  Peckham:   This  was  in  1984  and  was  organized  by  Steve  Mayo,  who  is  an 
attorney  in  San  Francisco.   It  was  sponsored  by  the  Asia 
Foundation.   The  Asia  Foundation  gets  a  great  deal  of  its 
financial  backing  from  the  United  States  government,  from  the 
state  department,  but  it  is  independent.   It  could  be 
considered  possibly  an  arm  of  the  government. 

There  was  myself  and  my  husband,  Steve  Mayo,  Barbara 
Caulfield,  and  a  professor  of  law  from  San  Diego  called  Kim 
Chin.   Off  we  went.   We  arrived  first  in  Japan,  and  there  were 
talks  with  justices  of  the  Japanese  Supreme  Court,  law 
professors  at  the  University  of  Tokyo  and  Kyoto  University, 
and  numerous  lawyers  there.  We  did  not  conduct  a  formal 
program  in  Japan  until  the  following  year. 

The  first  port  of  call  was  Kuala  Lumpur,  where  we 
conducted  a  large  five-country  clinical  training  program. 
Then  we  went  to  Singapore  and  met  attorneys  there.   Then  we 
went  to  Singapore  for  more  meetings  with  judges  and  lawyers, 
then  Bangkok,  then  Taipei,  Seoul,  and  Manila. 

In  the  countries  in  Asia  that  were  colonized  by  Britain, 
they  have  the  "oral  process"  which  we  call  "trial  by  jury" 
system.   But  in  other  places,  like  for  instance  Thailand, 
Taipei,  Seoul,  or  Manila,  we  would  put  on  demonstration  jury 
trials. 
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I  absolutely  loved  them.   Steve  Mayo  and  Barbara 
Caulfield  would  be  the  opposing  attorneys.   Either  my  husband 
or—well,  on  this  first  trip  it  was  just  him—would  be  the 
judge.   The  witnesses  and  the  accused  and  the  jury  would  all 
be  local  people,  and  that  was  usually  law  students,  law 
professors.   Sometimes  it  would  be  university  students  who 
were  in  the  English-speaking  program.   This  trial  would  be 
played  out  in  real  time.   It  was  a  real  trial,  it  was  modeled 
after  trials  that  Steve  Mayo  had  conducted  in  his  career  in 
the  United  States. 

The  night  before  the  trial,  Steve  and  Barbara  would  take 
their  witnesses,  and  whoever  was  representing  the  accused,  and 
coach  them.   They  would  say,  "I'm  going  to  ask  you  these 
questions,  and  you  give  me  the  answers."  They  would  have 
props,  charts,  and  maybe  a  little  pistol  or  a  diamond  ring  or 
whatever  the  props  would  be  in  a  trial. 

The  trial  would  start  early  in  the  morning,  and  it  would 
end  about  just  before  noon.   The  jury  would  be  sent  out.   They 
would  return  in  never  more  than  ten  minutes .   They  always 
found  against  the  accused,  the  thinking  there  being,  well,  if 
you  were  in  court,  you  must  be  guilty  of  something, 
[laughter] 

But  the  audiences,  which  would  be  variously  judges, 
lawyers,  law  students,  depending  on  where  we  were  presenting 
these  trials,  were  absolutely  enraptured,  and  what  really  went 
over  wonderfully  well  was  at  the  end,  when  it  would  be 
explained  to  them  that  Mr.  Mayo  and  Miss  Caulfield  were  in 
real  life  husband  and  wife.   Well!   [laughter] 

It  was  very  nice  the  way  the  receiving  organization  would 
set  up  for  us.   They  would  find  an  American  flag  to  put  on  the 
stage  and  paint  a  great  long  welcoming  banner.   It  could  be  a 
stage,  sometimes  it  was  in  a  regular  auditorium,  or  a  big 
court  room,  or  an  auditorium  in  a  law  school.   Everything  had 
to  be  translated,  so  that  doubled  the  length  of  the  trial. 
There  would  be  a  lunch  afterward,  or  a  reception.   It  was  a 
wonderful  experience. 

And  then  the  balance  of  the  time  would  be  spent,  in  the 
afternoon,  going  over  the  whole  thing,  like  in  a  classroom 
situation,  explaining  to  the  people,  the  audience,  what  had 
gone  on,  why  it  was  done  this  way.   It  was  a  bit  like  show 
business.   It  had  really  all  the  aspects  of  that. 

The  reason  for  going  to  those  countries  in  1984  is  that 
those  were  the  places  where  the  Asia  Foundation  had  field 
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representatives.   That  was  another  wonderful  thing  about 
traveling  under  their  sponsorship,  because  the  field 
representatives  were  usually  a  youngish  couple  who  had  lived 
in  the  country  for  several  years.   They  loved  the  people,  they 
knew  everything  about  it.   It  was  wonderful  for  me,  because 
the  wife  would  take  me  in  hand  and  say,  "Oh,  you  should  go  to 
this  market,  or  you  should  go  to  that  street."   It  was  just  a 
wonderful,  wonderful  way  to  travel.   They  would  always  have  a 
nice  reception  or  a  dinner  for  us,  and  invite  the  legal 
community  and  their  own  friends.   It  was  marvelous,  just  a 
wonderful  way  to  travel.   So  that  you  could  ask  them  questions 
about  what  you  had  seen  during  the  day,  and  really  dig  into 
the  local  lore. 


1985;   Beijing  and  More 


C.  Peckham:   The  next  year,  1985,  we  went  again,  and  this  time  we  went  to 

Beijing.   The  person  who  came  with  us  instead  of  Professor  Kim 
was  Mr.  Ma  Rong-jie.  When  the  1976  trial  of  the  Gang  of  Four 
took  place,  there  were  very,  very  few  qualified  lawyers  in 
China.   Mr.  Ma  represented  Jiang  Qing,  the  widow  of  Chairman 
Mao.   So  he  was  very  well  connected  there.   He's  now  in  San 
Francisco  at  the  Bronson  law  firm.   So  we  had  Steve  and 
Barbara,  the  judge,  Mr.  Ma,  and  Mr.  and  Mrs.  Phillip  Westbrook 
from  Los  Angeles. 

We  went  to  Beijing,  and  we  did  our  demonstration  jury 
trial  there  in  a  court  situation  right  in  Beijing.   We  were 
invited  by  Mr.  Ren,  who  was  the  president  of  the  Supreme 
People's  Court  there  in  China,  a  wonderful  man.   So  we  did  the 
trial  there  to  a  big  audience.   It  was  videotaped.   Actually, 
all  along  the  line  most  of  these  trials  were  videotaped,  and 
this  one  was  also. 

There  was  quite  an  adventure  there:   no  one  had  thought 
to  bring  a  judicial  robe.  And  of  course,  it's  so  hot  over 
there,  you  don't  want  to  put  on  an  extra  layer,  but  Mr.  Ma 
declared  that  the  Chinese  people  would  think  that  it  wasn't 
really  real,  it  wasn't  the  real  thing,  unless  the  judge  was 
wearing  a  robe. 

So  a  young  woman  interpreter  from  the  courts  there  took 
me  downtown  the  night  before  the  trial  to  a  department  store, 
and  we  found  some  black  cloth.   It  was  heavy,  heavy  rayon.   I 
bought  six  meters  of  it  and  some  thread  and  some  needles,  and 
came  home.   That  night,  I  made  a  judicial  robe.   It  was  not 
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pinned  together;  it  was  sewed  together,  and  it  looked  very 
good,  I  must  say.   So  Mr.  Ma  was  very  pleased  with  that.   It 
took  four  hours,  but  I  had  a  whole  bed  to  work  on,  the  twin 
bed  in  the  hotel  room.   Oh,  and  at  the  end  of  the  trial,  Mr. 
Ma  told  the  assembled  audience  the  story  of  how  the  judicial 
robe  had  been  made  at  the  last  minute.   I  stood  up  and  took  a 
bow,  so  that  was  my  official  fifteen  minutes  of  fame,  right 
there  in  Beijing. 

After  that,  we  went  on  to  Djakarta  and  did  a  trial  there, 
and  then  drove  across  the  island  of  Java  to  right  in  the 
middle  of—it's  Bandring,  which  is  a  provincial  capital,  and 
did  a  big  trial  there  through  the  Padjadjaran  Law  School. 
Then  we  took  the  train  back  from  Bandring  to  Djakarta.   All 
the  way  along,  we  took  as  many  train  rides  as  we  could,  if  you 
could  have  the  little  block  of  time  and  have  it  worked  out. 
But  that's  a  wonderful  thing  to  do  in  those  countries,  is  to 
take  the  train  rides. 

We  went  to  Sri  Lanka  on  that  trip,  and  there,  of  course, 
they  already  had  the  jury  system,  because  the  British  had  been 
in  then  Ceylon.   We  took  a  train  ride  there  for  an  overnight 
trip  from  Colombo,  which  is  the  capital,  to  Kandy,  which  is 
the  mountain  capital.   That  was  marvelous.   It's  very,  very 
steep,  and  when  you  look  out  the  windows,  you  look  way,  way 
down  to  the  terraces,  the  rice  terraces,  and  the  waterfalls 
and--oh,  it's  just  great.   It  must  have  been  a  weekend,  for  us 
to  be  able  to  snatch  two  days  like  that. 

Then  we  went  from  there  to  Bangladesh,  and  there,  of 
course,  we  didn't  do  a  trial  there.  We  presented  a  trial 
advocacy  training  program,  just  like  the  ones  in  Malaysia. 
This  time  it  was  given  to  lawyers  from  Nepal  and  Bangladesh. 
And  there  again,  we  were  entertained  in  someone's  home.   It's 
just  lovely,  a  lovely  way  to  travel,  to  not  be  a  tourist 
really.  A  visit  to  a  private  home  is  often  what  you  remember 
best  about  a  place. 


Return  to  China.  1987 


C.  Peckham:   That  was  1985,  our  first  trial  in  Beijing.   In  1987,  Mr.  Ren 
invited  us  back  again.  Apparently,  they  had  circulated  the 
videotape  of  the  first  trial  to  all  twenty-seven  provinces  in 
China,  and  we  were  invited  back  to  put  on  our  mock  trials  in 
four  places,  Beijing,  Hangzhou,  Kunming,  and  Shanghai.   That 
was  a  really  very,  very  grueling  trip,  because  at  each  place 
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along  the  way,  the  Chinese  hosts  give  you  a  big  banquet,  a  big 
sixteen-course  banquet.  And  then  the  visiting  delegation  are 
expected  to  give  a  banquet  in  return.   So  that's  two  of  these 
big  meals  two  nights  running.  And  this  is  after  a  hard  day's 
work. 

The  saving  grace  of  these  Chinese  banquets  is  that  on  the 
dot  of  nine  o'clock,  the  host  stands  up,  and  it's  all  over. 
So  as  tired  as  you  may  be,  at  least  you  get  a  good  night's 
sleep. 

And  those  trials  were  all  videotaped.   A  couple  of  years 
later,  just  before  Tiananmen  Square  in  1989,  Mr.  Ren  told 
Steve  Mayo  that  they  wanted  us  to  come  back  and  do  all  twenty- 
seven  provinces.   Well,  that  would  take  a  lifetime.   [laughs] 
You  would  have  to  reincarnate  and  clone  yourself  to  do  that. 
In  other  words,  the  reason  for  doing  this  is  that—well,  we 
had  been  invited,  but  the  countries  who  invited  us  were 
looking  at  democracy  and  looking  at  all  its  aspects,  and 
wanting  to  know  how  a  jury  trial  was  operated,  what  it  meant, 
what  it  might  mean  to  them.   So  it  was  interesting  that  all  of 
China,  at  least  the  people  in  charge  of  the  law  in  the  twenty- 
seven  provinces,  thought  this  was  a  good  idea  and  they  would 
like  to  investigate  further. 

Of  course,  after  Tiananmen  Square,  we  just  wondered,  and 
we'll  always  wonder,  whether  all  that  hard  work  is  just  gone 
for  nothing,  or  maybe  people  will  remember  and  some  day 
they'll  recall  the  idea  of  the  jury  system  there. 


South  America,  1989 


C.  Peckham:   In  April  of  1989,  we  went  to  South  America.   This  time,  we 

were  sponsored  by  the  USIA,  United  States  Information  Agency. 
We  went  to  Caracas  and  Buenos  Aires.   There  were  four  trials 
in  Buenos  Aires.   We  visited  Montevideo  and  Rio  de  Janeiro, 
but  we  didn't  do  any  work  there.   In  South  America,  it  was 
very  moving,  because  they  had  recently  come  out  of  these 
terrible,  terrible  situations  with  their  oppressive 
governments  and  the  "disappeareds. "   In  Buenos  Aires,  there's 
a  place  where  the  chalk  outlines  of  people  are  still  on  the 
ground,  and  they're  renewed  constantly.   The  mothers  go  there. 
These  are  to  mourn  all  these  people  who  disappeared,  and  there 
were  about  10,000  of  them.   They  were  just  taken  away  in  the 
middle  of  the  night. 
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We  would  say  to  the  people  who  came  to  the  demonstration 
trials,  "The  jury  stands  between  you  and  the  government."  Of 
course,  this  was  an  absolutely  enchanting  idea  to  them,  the 
idea  that  somebody  would  stand  between  them  and  the 
government.   That  was  quite  an  electrifying  notion. 


Mexico.  1991 


C.  Peckham:   In  January  of  1991,  we  were  invited  to  Mexico  City.   The  trial 
was  at  National  Autonomous  University  [UNAM]  quite  a  long  trip 
south  of  the  city,  or  the  southern  edge  of  the  city,  but  the 
city  is  immense,  as  you  probably  know.   There,  in  the  middle 
of  the  night,  my  husband  had  an  angina  attack.   Now,  angina, 
if  you  have  an  episode  during  the  day,  that's  one  thing, 
because  you  might  be  working  too  hard  or  experience  some 
alarm.   But  if  you  have  one  when  you're  sleeping,  that's 
serious  business. 

He  phoned  the  doctor  from  there,  and  a  week  after  getting 
back,  he  had  a  triple  bypass.   However,  that  bypass  was  in 
February;  in  May,  he  was  back  in  Mexico  City,  which  is  at 
7,000  feet,  and  it's  got  very,  very  polluted  air.   You  can 
feel  the  texture  of  the  grit  grains  of  I  suppose  unburned 
hydrocarbons  when  you're  breathing  them.   But  nothing  would 
stop  him. 


Hungary,  1991 


C.  Peckham:   In  June  of  1991--that  was  May--the  way  I  have  this  is  May  of 

1991  in  Mexico,  and  then  in  June  of  1991--I  didn't  go  with  him 
in  May.   I  wasn't  ready  to  go  back  to  Mexico  City,  and  unlike 
Bob,  wanted  to  rest  up  after  the  triple  bypass.   But  in  June, 
we  went  to  Budapest.   There,  we  were  sponsored  by  the  USIA. 
We  did  the  jury  trials  in  Budapest,  and  we  took  the  train  to 
Eger  to  visit  the  court  there.   Eger  is  a  provincial  capital, 
and  it's  the  main  city  in  their  wine  country.   They've  got  a 
very  nice  wine  country.   It  looks  a  bit  like  the  one  here, 
hilly.   The  Russian  occupying  army  was  due  to  depart  Hungary 
at  the  end  of  June,  and  the  whole  country  was  gearing  up  for  a 
nationwide  party  called  "Bye  bye  Sasha."  They  were  already 
shooting  off  fireworks. 


205 


More  Travels 


C.  Peckham:   Later  that  year,  we  were  in  Lisbon,  but  that  was  just  Bob  and 
me.   We  attended  a  World  Jurists  Conference.   That  was  lovely 
--Portugal  is  a  wonderful  country,  very  nice  country  to  visit. 
It's  beautiful,  and  it's  not  expensive  at  the  moment. 

In  May  of  1992,  we  went  to  China  with  Judges  Dorothy  and 
James  Nelson.   She's  a  federal  judge  in  Los  Angeles.   It  was 
her  planning  and  her  arrangements.   As  to  the  content  of  that 
trip,  you  would  really  have  to  ask  her.   I  was  just  sort  of 
along  for  the  ride.   It  was  quite  a—dozen  people,  mostly- 
pretty  well  all  from  Los  Angeles.   Then  there  were  meetings 
there  in  Beijing  and  in  Canton.  We  went  to  Guilin  and  Xian. 
That  was  a  very  hard  trip,  because  there  were  such  long  delays 
at  the  airports.   We  were  nine  hours  leaving  the  airport  at 
Xian  and  fourteen  hours  leaving  Guilin,  and  that  was 
difficult. 

The  second  to  last  trip  we  took  was  in  June,  1992,  and 
this  was  not  an  overseas  trip,  but  it  was  so  lovely:   Bob  was 
invited  to  sit  in  Alaska—one  judge,  I  think,  had  been  ill, 
another  one  was  due  for  vacation,  and  so  we  were  in  Anchorage 
for  three  weeks.   He  was  just  simply  hearing  cases  up  there  on 
the  court.   But  Alaska  is  a  wonderful  place,  and  on  the 
weekends  we  would  take  overnight  tours,  trips,  to  Homer, 
Seward,  and  by  train  to  Denali  National  Park.   That  was  a 
very,  very  nice  adventure,  very  nice  indeed.   [tape 
interruption] 


Steve  Mayo 


C.  Peckham:   Bob  got  some  of  his  enthusiasm  for  these  projects  from  Steve 

Mayo,  who  is  a  very  enthusiastic  person,  very  articulate,  very 
persuasive,  and  Bob- -his  thinking  really  was  very 
international,  starting  from,  oh,  about  1970,  I  think,  when  he 
first  went  to  England  to  the  Wilton  Park  Conference,  which  is 
run  by  the  British  Foreign  Office.   They  have  guests  there 
from  all  over  the  world,  and  there  is  an  umbrella  topic,  but 
you  talk  about  how  this  topic  affects  your  own  country.   He 
went  a  second  time  to  the  Wilton  Park  Conference,  this  time 
with  me  on  our  honeymoon  in  1974.   [laughter]   We  visited 
Brighton  and  Blackpool,  two  old  holiday  places.   So  this  was 
his  first  exposure,  I  think,  to  a  global  approach  to  these 
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things,  because  up  to  then  he'd  been  busy  with  his  career  and 
being  on  the  bench. 

In  1978  we  went  to  China  for  the  first  time  with  a  group 
of  friends.   Then  Steve  came  along  in  1984  with  this  wonderful 
proposal  that  we  go  out  to  these  countries  with  these 
demonstration  jury  trials.  And  Bob,  his  whole  attitude  was 
extraordinarily  didactic.   He  loved  teaching  the  law  clerks. 
They  loved  learning  from  him.   He  was  a  very—I'm  not  going  to 
say  professorial,  but  he  had  a  tremendous  fund  of  knowledge  of 
the  law.   He  was  Phi  Beta  Kappa,  and  he  learned  a  tremendous 
amount  as  he  went  along  from  attending  all  these  conferences. 

So  I  think  as  to  why  he  was  willing  to  take  off  for  three 
and  four  and  at  one  time  five  weeks  at  a  time  slogging  through 
Asia  was  to  really  share  his  appreciation  and  knowledge  of  the 
constitutional  law,  the  jury  system,  with  these  countries  who 
were  struggling  to  put  themselves  back  together,  both  after 
the  war  and  as  a  result  of  civil  problems. 

I  remember  in  Seoul,  [laughs]  I  think  it  was  the  spring 
of  the  year  when  we  were  there- -yes,  it  was,  April- -April  is 
the  time  of  demonstrations  at  the  University  of  Seoul,  so  the 
police  are  on  one  side  of  the  gates  lobbing  tear  gas,  and  the 
students  are  on  the  other  side  lobbing  rocks.   Our  delegation 
had  to  go  in  some  back  way  to  do  their  demonstration  trial. 
You  know,  you  could  smell  the  tear  gas  and  everything,  but  it 
didn't  seem  to  bother  them.   It  just  seemed  to  be  part  of  the 
whole  thing. 

Well,  he  also  approached- -he  was  fond  of  quoting,  I  think 
it  was  one  of  the  early  Supreme  Court  justices  who--I  will  try 
to  dig  this  up  for  you,  but  it  was  something  about  to  work  for 
an  unseen  end,  do  your  best,  work  for  an  unseen  end.   That  was 
part  of  his  thinking,  and  part  of  my  thinking  too,  actually. 
You  just  do  your  best,  and  you  do  your  program,  your  lecture, 
or  whatever  it  is,  leave,  you  may  never  go  back  there,  you  may 
never  know  what  happened.   It's  an  unseen  end. 

Either  that  suits  your  nervous  system  or  it  doesn't. 
Some  people  like  to  see  results.   But  if  you're  willing  to  not 
know  what  the  results  are  and  just  go  your  way,  that's  fine. 

One  little  footnote:   one  reason  that  Bob,  I  think,  was 
such  a  hit  certainly  in  China  and  all  these  other  places  is 
that  he  looks  like  Buddha.  The  sort  of  dome  on  the  top  of  his 
head- -and  certainly  hunched  down  behind  a  desk  or  the 
equivalent  of  a  bench  in  his  robes,  he  simply  looked  like 
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Buddha.   So  I'm  sure  that  resonated  with  some  of  these  people 
along  the  way.   [laughter] 


McGarrigle:   Thank  you. 
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LEGAL  EDUCATION  PROGRAMS  ABROAD,  1982-1992 
[Interview  1:  March  29,  1995]  ## 
The  Federal  Practice  Program 


Mayo:        My  understanding  of  this  session  is  that  we  are  going  to  do  a 
historical  chronology  of  Chief  Judge  Robert  Peckham,  at  least 
my  work  with  Judge  Peckham,  how  we  got  to  know  each  other  so 
well  and  the  work  that  we  did,  but  particularly  what  he  did  in 
the  foreign  legal  reform  area.   I  had  read  Carol  Peckham1 s 
summary.   After  reading  her  summary,  I  did  some  review  of  some 
older  reports  that  we  had  done  in  1984,  because  it  had  been 
about  ten  years  ago  or  more,  and  I  wanted  to  get  up-to-date  on 
it.   I  think  maybe  the  best  way  to  begin,  to  eventually  get 
into  the  foreign  work,  is  to  give  you  some  background  on  how  I 
know  him  so  well. 

I  came  up  from  San  Diego  where  I  was  with  the  U.S. 
Attorney's  office  and  moved  up  to  San  Francisco  and  went  on 
the  Hastings  faculty  as  a  part-time  law  professor.   At 
Hastings,  I  was  the  director  of  the  trial  practice  programs. 
When  I  got  there,  there  was  at  that  time  under  study  at 
Hastings  Law  School,  the  concept  of  developing  what  was  later 
called  the  Federal  Practice  Program,  which  was  going  to  be  a 
program  that  was  envisioned  and  thought  through  by  Judge 
Peckham.   He  envisioned  essentially  clinical  training 
conducted  at  the  federal  courthouse  in  an  effort  to  improve 
the  skills  of  the  people  who  worked  in  federal  court  as  trial 
attorneys.   Judge  Peckham  had  decided  that  was  the  way  he  was 
going  to  respond  to  a  national  study  that  had  been  conducted 
wherein  it  had  determined  that  there  was  a  serious  deficiency 
in  the  lawyering  skills  of  the  people  who  worked  in  federal 
court. 
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There  were  six  designated  districts  for  the  program—we 
were  one  of  the  six,  if  my  memory  is  correct  now.  We  had 
elected  to  go  that  way,  the  practical  way  of  training.   The 
other  five  districts,  South  Carolina  and  one  in  Florida,  had 
elected  to  create  another  bar  exam,  where  those  districts 
would  have  an  actual  federal  bar  examination  so  that,  for 
example,  after  you  passed  the  South  Carolina  bar  you  had  to 
take  another  bar,  another  written  test  to  practice  in  South 
Carolina.   For  those  of  us  who  have  taken  a  number  of  bar 
exams,  that  is  not  a  very  inviting  way  to  get  into  federal 
court.  We  kind  of  viewed  this  opportunity  in  the  Federal 
Practice  Program,  which  is  the  name  it  eventually  took  on,  as 
an  opportunity  to  avoid  that . 

I  wound  up  working  with  Judge  Peckham  and  Barbara 
Caulfield,  who  at  that  time  was  a  law  professor  at  Hastings. 
Barbara  and  I  later  got  married,  but  at  that  time  we  were  just 
law  professors  on  the  faculty  together.   I  got  to  work  with 
him  quite  a  bit,  in  the  design,  which  was  really  brought  about 
by  him.   The  design  was  essentially  to  meet  with  the  sixteen 
sitting  federal  judges  to  determine  what  they  considered  to  be 
a  check  list  of  the  deficiencies,  to  determine  what  the 
content  of  the  course  would  be.   It  was  kind  of  simple.   We 
conducted  all  the  meetings.   It  was  quite  informative  because 
I  didn't  know  these  judges.   I  had  just  come  into  the 
district,  but  I  had  been  a  federal  practitioner  for  over  ten 
years  by  then,  but  in  other  districts.  We  had  a  terrific 
entree  because  of  Chief  Judge  Peckham. 

I  worked  very  closely  with  him  for  about  six  months,  and 
then  eventually  we  designed  the  program.   Then,  in  1982  we  had 
our  first  Federal  Practice  Program,  which  was  co-taught  by  the 
leading  practitioners  in  the  area,  the  trial  attorneys  and  our 
federal  judges,  so  that  in  every  session  where  there  was  a 
lecture  there  would  be  a  Judge  and  a  lawyer  on  a  series  of 
given  topics.   Whenever  there  was  a  clinical  setting,  there 
would  be  a  judge  and  a  lawyer  teaching  the  trial  practice 
program.   The  program  at  that  time  lasted  a  month.   It  would 
go  like  on  a  Wednesday  night  from  six  to  nine,  which  was 
lectures,  and  on  Saturday  there  would  be  the  trial  practice 
part.  We  did  that  for  four  Wednesdays  and  four  Saturdays. 
Judge  Peckham  was  in  the  lectures  and  was  teaching  on  the 
weekend.   He  and  I  became  quite  good  friends. 
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Mayo:        As  we  got  into  1982,  he  and  I  had  been  actively  working  on  the 
Federal  Practice  Program.   I  was  also  working  at  Hastings  and 
of  course  he  was  a  judge,  so  we  had  other  jobs.   But  we  had 
this  connection,  this  teaching  connection.   When  I  got  here 
from  San  Diego,  I  was  developing  an  idea  that  I  had  put 
together  with  a  fellow  by  the  name  of  Chin  Kim,  who  was  a 
South  Korean,  now  American  and  a  law  professor  in  San  Diego, 
when  I  was  on  the  California  Western  School  of  Law  faculty. 
The  idea  was  to  introduce  "clinical  education,"  that  which  we 
would  do  in  the  Federal  Practice  Program  and  one  of  the  areas 
that  I  taught  at  that  school  and  at  Hastings,  in  Asia,  as  it 
did  not  exist  there. 

Just  as  a  side  note  on  that,  at  that  time,  1982,  the  sole 
Asian  method  of  training  a  young  lawyer  was  through  a 
tutorship,  wherein  a  person  would  graduate  from  a  law  school, 
go  to  work  at  a  law  firm  and  be  an  understudy  of  a  more 
experienced  litigator  for  any  number  of  years,  which  of  course 
is  our  old  method.   It  would  go  on  for  seven  or  eight  years. 
Then  they  would  start  handling  witnesses  in  trials,  and 
eventually  they  would  have  their  own  trials.   The  idea  being 
that  we  could  introduce  clinical  education  in  Asia  and  perhaps 
move  up  that  responsibility  in  the  career  of  a  professional  by 
having  them  go  through  simulated  trials  so  that  they  would 
learn  how  to  do  it.   Instead  of  watching  other  people,  they 
would  learn  on  their  own.   It  was  a  terrific  idea  by  Chin.   He 
and  I  worked  very  hard  on  it.   Eventually  we  wound  up 
soliciting  certain  countries,  writing  letters  to  the 
ministries  of  justice  in  Asia,  asking  whether  or  not  they 
would  be  interested  in  taking  part  in  a  clinical  program  in 
the  United  States  and  whether  they  would  send  members  from 
their  ministry  or  the  judiciary  or  the  prosection  bar  or  the 
private  bar  and  take  part  in  these  clinical  programs.   Since  I 
was  in  charge  of  the  clinical  programs  at  Hastings  and  because 
I  had  designed  the  clinical  programs  for  the  U.S  Department  of 
Justice,  we  had  access  to  all  these  programs. 

We  wrote  off  a  quick  number  of  letters  and  got  some 
responses.   Then,  Chin  got  some  money  from  Motorola.   We  took 
the  response  and  the  money  from  Motorola  and  went  to  the  Asia 
Foundation.   I  proposed  to  them  what  we  would  like  to  do,  told 
them  we  got  some  seed  money  and  that  we  would  put  it  up  and 
that  we  needed  for  them  to  promote  the  idea.   They  responded 
favorably,  and  so  in  1982  we  brought  in  seven  leading  Asian 
lawyers  from  Sri  Lanka,  Malaysia,  the  Philippines,  Singapore, 
Thailand,  Taiwan.   They  came  in  as  participants  in  the 
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Hastings  College  of  Advocacy  Trial  Practice  Program,  and  then 
in  the  second  week  they  went  to  the  U.S.  Department  of  Justice 
and  worked  in  the  trainee  program  for  federal  prosecutors. 
They  were  all  either  judges  or  prosecutors,  who  came  in  from 
Asia. 

During  the  course  of  this  two-week  program,  we  took  off  a 
day  when  they  were  in  San  Francisco  and  let  them  watch  a  jury 
trial  in  federal  court.   I  will  never  forget  Bill  Schwarzer, 
who  was  a  good  friend  of  Judge  Peckham  and  a  good  friend  of 
mine,   presided  over  a  one-day  jury  trial—which  is  odd  now  in 
federal  court—from  jury  selection  to  closing  argument. 

At  the  end  of  the  two  weeks,  we  conducted  these  long 
debriefing  sessions.  We  spent  much  of  the  time  trying  to 
determine,  on  the  record—and  there  were  reports  on  this-- 
whether  or  not  it  was  feasible  to  introduce  clinical  education 
into  the  systems  in  Asia.   At  the  same  time,  we  conducted  a 
debriefing  session  on  their  viewing  of  the  jury  trials.   There 
was  a  great  deal  of  commentary  that  had  come  out  of  what  they 
saw.   We  learned  a  lot  from  this.   We  learned  primarily  of  the 
interest  the  Asians  had  in  the  practical  functioning  of  the 
American  legal  process. 

Of  course  this  was  thirteen  years  ago,  fourteen  years  ago 
for  me.   I  understand  those  sessions  now  because  I  have  been 
in  the  business  so  long,  but  back  then  it  was  really 
remarkable  to  learn  what  I  did  because  all  of  these  people  had 
studied  at  the  finest  law  schools  in  Europe.   You  would  think, 
of  course,  because  of  that  exposure  they  knew  a  lot  about  our 
legal  process,  but  we  learned  that  they  in  fact  did  not.   They 
had  done  a  lot  of  reading  on  the  American  legal  system,  but 
they  had  only  read  about  the  jury  trial.   Seeing  it  had  a  real 
impact  on  them.   Their  comment  was  "we  need  to  study  this  as 
to  whether  or  not  this  would  work  in  our  country." 


Programs  Abroad 

Going  to  Asia:   1984 


Mayo:        So,  we  did  these  programs  again  in  1983.   Peckham  was  not  yet 
involved  in  it.  When  all  of  the  study  was  done,  after  two 
years  of  the  Asia  Foundation  funding  all  this,  the  Asia 
Foundation  wanted  us  to  go  to  Asia,  to  do  what  we  had  been 
doing  here,  so  we  could  deal  with  a  larger  number  of  people 
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instead  of,  for  example,  a  single  candidate  coming  in  from  the 
Philippines. 

I  had  decided,  after  the  debriefing  sessions,  to  really 
do  two  things  while  in  Asia.   As  we  know  now  and  I  learned 
then,  those  countries  really  have  basically  three  types  of 
legal  systems.   There  is  the  socialist  legal  system,  which  is 
in  China  and  North  Korea.   Then,  there  is  the  civil  law  legal 
system,  which  is  in  Thailand,  Taiwan,  South  Korea.   It  could 
be  said  the  same  for  Indonesia  although  it  is  a  hybrid  there, 
and  for  Japan  as  well,  depending  on  how  closely  they  follow 
their  constitution.   Then  there  is  the  common  law  system, 
which  of  course  is  like  ours,  which  is  in  Sri  Lanka,  Malaysia, 
Bangladesh,  and  Singapore. 

We  decided  to  do  the  clinical  programs  in  the  common  law 
countries,  and  civil  law  programs  in  the  civil  law  countries: 
Thailand,  Taiwan,  South  Korea,  at  least  initially.  We  would 
conduct  a  demonstration  jury  trial  in  the  civil  law  countries. 
That  is  where  Peckham  became  involved  in  the  programs .   We 
needed  a  judge  who  could  preside  over  these  trials  and  who 
diplomatically  was  going  to  be  the  perfect  person  because  we 
didn't  know  exactly  what  we  were  getting  involved  in.   We 
hadn't  been  there  yet.   For  that  matter,  the  Asia  Foundation 
didn't  really  have  a  handle  as  to  what  we  were  getting 
involved  in.   We  didn't  know  if  there  was  going  to  be  a 
terrific  reception  or  if  it  was  going  to  be  a  bomb.   We 
certainly  didn't  want  to  bring  anyone  who  would  create  the 
bomb.   So,  we  got  the  very  best  person  for  this  situation,  and 
that  was  Chief  Judge  Peckham.   We  had  been  working  with  him, 
at  that  time,  for  three  years  in  the  Federal  Practice  Program, 
and  I  knew  him  very  well.   He  was,  of  course,  excited  to  come 
in  and  it  was  incredible  how  successful  this  project  was. 
So,  we  did  the  first  year,  which  was  1984.   We  went  out  in 
April  of  1984.  We  were  gone  about  forty-three  days.   We 
started  off  with  some  visits  in  Tokyo  and  Kyoto,  with  the  law 
faculties  there,  the  University  of  Tokyo,  Kyoto  University, 
and  one  of  the  law  private  universities  in  Kyoto.  We 
conducted  a  lot  of  meetings  with  them.   This  was  important 
because  later  on  we  wound  up  doing  quite  a  bit  of  work  with 
the  Japanese.   But  it  was  just  meetings  then. 

We  then  did  a  very  big  clinical  project  in  Malaysia, 
which  was  our  first  official  program  in  Asia.   It  was  a  trial 
practice  program  that  you  would  see  in  virtually  every  law 
school  in  the  U.S.  now.   The  participants  were  Malaysians, 
Singaporians,  Indonesians,  Sri  Lankans  and  Bengalis,  from 
Bangladesh,  all  came  into  this  program.   The  people  who  taught 
it  with  us  were  the  people  who  had  been  in  the  states  in  1982 
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and  1983.   So,  we  knew  all  these  people.   We  knew  all  the 
teachers  and  we  knew  all  the  participants  when  we  got  there. 
If  you  have  ever  traveled  in  that  area--I  mean,  these  are  all 
very  warm  people  anyway.   Very  easy  to  socially  be  with  them. 
It  was  the  kind  of  a  setting  in  which  Peckham  was  extremely 
effective.   It  was  a  very  successful  program. 

In  Malaysia,  I  gather  by  pure  coincidence,  we  wound  up 
inaugurating  their  moot  courtroom,  otherwise  known  as  the 
Mahkamah  Moot,  at  the  University  of  Malaya,  which  was  a  brand- 
new  courtroom  at  the  law  school  for  training  young  lawyers. 
The  sultan  came  in  with  this  big  ceremony  in  the  beginning. 
We  were  kind  of  taken  back  by  it  all,  because  like  I  said,  we 
really  didn't  know  what  we  were  getting  involved  in.   Just  a 
point  of  note.   Every  two  years  the  head  of  the  country—the 
Head  Sultan--rotates.   There  are  seven  Sultanates,  I  guess  is 
what  you  call  them.   The  six  other  sultans,  waiting  their  turn 
to  be  the  Head  Sultan,  were  all  there  also.   So,  it  was  this 
huge  ceremony  at  the  school.   Peckham  gave  a  talk  and  I  gave  a 
talk.  We  just  thought  he  was  terrific. 

We  had  by  design--!  just  looked  at  this  new  report  last 
week  as  a  pure  point  of  interest—had  elected  at  his  urging  to 
give  a  day  talk  on  alternative  dispute  resolution,  which  was  a 
very  big  topic  for  him.   It  was  really  the  first  talk  outside 
of  the  United  States  on  ADR.   In  the  course  of  my  career  in 
law  since  1984,  of  course  I  have  learned  a  lot  more  about  it 
because  I  am  a  lawyer, .but  also  about  the  need  for  it  in  other 
countries.   It  is  interesting  that  that  was  really  the  first 
exported  lecture  on  American  ADR  outside  the  United  States. 
It  was  really  Peckham1 s  idea  and  Peckham  gave  a  lecture,  and 
it  was  a  terrific  lecture. 

We  then  went  to  Thailand  and  we  did  a  demonstration  jury 
trial.   The  Thais  were  the  jurors,  the  Thais  were  the 
witnesses.   It  was  done  at  the  law  school  at  Chulalongkorn 
University,  which  is  like  their  Harvard,  in  Bangkok.   He  was 
the  trial  judge.  We  did  the  trial.  We  would  go  in  on  a 
Monday.   Barbara  and  I  would  interview  the  witnesses.   The 
chief  prepared  the  jury  by  explaining  to  them  what  an  American 
jury  does  and  the  law.   These  would  be  very  long  sessions. 
The  second  day  we  would  do  the  trial.   The  following  days,  the 
Wednesday,  Thursday,  and  Friday  was  a  series  of  meetings  with 
the  people  who  had  watched  the  trial. 

There  was  floor  commentary  immediately  after  the  trial. 
In  fact,  there  are  some  pictures  in  these  books  of  that 
commentary.   You  will  see  us  in  a  panel  with  questions  being 
asked  or  people  in  the  audience,  anyway.   The  next  three  days 
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were  spent  in  these  discussions.   It  was  just  phenomenal,  the 
things  that  were  raised  by  people  being  involved  in  these 
trials. 

As  we  went  into  Taiwan  the  next  week,  I  believe  there 
were  over  eight  hundred  people  at  the  trial  at  Soochow 
University,  which  is  an  English-speaking,  Chinese  university 
law  school.   Then  we  went  to  South  Korea.   They  had  just 
finished  building  the  law  school.  We  were  there  to  inaugurate 
that  building. 

Unfortunately,  this  was  now  mid-May,  and  they  were  having 
these  violent  spring  protests,  which  we  understood  to  be  an 
annual  occurrence  at  Korea  University. 

The  students  were  rioting  and  being  tear-gassed  by  the 
Korean  police.   There  were  literally  people  hanging  in  the 
windows  at  the  program.   I  have  pictures  of  it  in  here.   It  is 
just  incredible  how  many  people  were  watching  this.   We 
followed  the  same  format. 

So,  again  we  went  through  the  same  week.   The  first  day 
we  interviewed  witnesses.   The  Tuesday  we  did  this  big  trial. 
Everybody  in  the  world  was  there.   They  had  the  dignitaries  in 
the  first  row,  and  into  the  back  the  young  students  were 
hanging  in  the  windows.   It  was  —  the  smell  of  gas  because  the 
students  were  being  tear-gassed  out  at  the  front  gates,  it  was 
flowing  in  the  windows.   It  was  quite  an  environment  to  work 
in.   But  the  enthusiasm  in  the  Q  &  A  was  just  electric.   You 
can't  really,  in  this  setting,  capture  it.   You  had  to  be 
there  to  see  it.   It  got  him  and  it  got  everybody  that  was 
involved  in  it. 

Again,  we  would  do  three  days  of  private  commentary  with 
people  who  would  talk  about  having  watched  the  openness  of  the 
American  process  and  the  handling  of  the  criticisms  of  our 
process.   "Why  do  you  let  jurors  do  this?  We  think  that  is 
wrong."  Then  we  would  respond.   Once  you  go  through  a  day  of 
that,  the  Wednesday,  Thursday,  and  Friday,  it  was  impossible 
for  them  not  to  allow  you  to  criticize  their  process.   So  they 
would  then  begin  to  disclose  what  they  considered  to  be  the 
problems  in  their  process. 

We  then  went  on  to  the  Philippines  and  did  another  huge 
clinical  program  in  the  Philippines.   I  think  we  were  gone 
forty-two  days  with  the  week  we  were  in  Japan.   I'm  trying  to 
think  if  there  was  anything  else  we  did  in  that  trip.   I  think 
that  was  it.   We  wrote  a  report  and  the  report  is  here.   Took 
quite  a  bit  of  information  when  we  were  there.   In  the 
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discussion  with  the  chief,  it  was  very  clear  there  was  a  lot 
more  to  this  than  what  we  had  tapped  into.  While  we  viewed  it 
as,  we  are  going  to  do  this  program  of  demonstrating  American 
processes,  that  was  not  the  way  the  Asians  viewed  it.   They 
viewed  it  as  an  opportunity  to  begin  to  appreciate  our  process 
by  participating  in  it,  to  have  an  opportunity  to  quiz  these 
prosecutors,  defense  counsel,  and  federal  judge  about  the 
operation  of  it. 


Back  to  Asia  in  1985 


Mayo:        In  1985  we  were  asked  by  the  Asia  Foundation  to  go  back.   This 
time,  to  go  to  those  places  where  we  had  not  -done  programs. 
We  now  did  a  jury  trial  that  was  on  television  in  Kyoto, 
Japan.  We  did  it  at  Kyoto  University.   It  stirred 
considerable  comment  because  the  Osaka  bar,  in  attendance  at 
the  trial,  wanted  to  restore  the  Japanese  jury  trial. 

We  went  to  Indonesia.   We  did  a  big  trial  at  the 
Indonesian  University  in  Djakarta.  We  went  to  Bandung  and  did 
a  very  big  trial  to  twelve  hundred  students  at  Padjadjaran 
University  in  Bandung.   Bandung  is  about  three  hours  out  of 
Djakarta.  Again  we  collected  all  this  commentary,  this 
overwhelming  commentary  about  the  need  by  these  legal  scholars 
to  tap  into  the  flexibility,  and  the  openness,  and  the 
accuracy,  and  the  lack  of  corruption  that  existed  in  the 
American  process  as  compared  to  theirs  which  is  terribly  bad. 

We  then  went  to  Beijing.   We  did  a  very  big  trial  on 
national  television  in  Beijing.   It  was  the  first  U.S.  trial 
in  China.   That  was  November  of  '85.   The  chief  had  his 
birthday  there,  his  sixty-fifth  birthday,  on  the  Great  Wall  of 
China,  and  the  picture  that  used  to  be  in  his  office  I  took. 

Matt  Byrne,  who  is  now  the  Chief  Federal  Judge  in  L.A., 
joined  us.   That  was  his  first  year. 

We  did  that  trial  again.   It  was  a  Communist  society  with 
the  socialist  process  and  they  were  a  little  bit  reluctant  to 
criticize  what  was  going  on  there.   In  private  conversation 
there  was  quite  a  bit  of  negativism  coming  out  of  the  ministry 
officials  about  the  true  operation  of  the  Chinese  legal 
system.   Basically,  their  primary  criticism  was  that  many  of 
the  people  who  were  called  upon  to  judge  cases  had  no  legal 
education,  but  had  been  appointed  because  they  were  in  the 
Communist  party.   The  whole  concept  of  a  legal  process  was  a 
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fraud  in  the  sense  that  there  were  really  no  legally  trained 
people  involved.  Again,  we  continued  to  pick  up  this 
commentary. 

We  then  went  to  Sri  Lanka.   We  did  a  very  big  clinical 
program  in  Sri  Lanka.   Phil  Westbrook  had  a  heart  attack  in 
Sri  Lanka,  a  very  bad,  serious  heart  attack.   It  was  kind  of 
difficult,  but  we  had  to  go  on  to  Bangladesh  to  finish  the 
program  up.   We  did  another  well-attended  clinical  program  in 
Bangladesh.   Then  Barbara  and  I  went  to  Nepal  for  some 
meetings  in  Kathmandu,  to  meet  with  the  law  school  there. 
They  had  a  new  evidence  code  and  there  was  some  discussion  by 
the  Asia  Foundation  for  us  to  do  some  work  on  the  new  evidence 
code.   Then  Barbara  and  I  returned  to  Sri  Lanka,  got  Phil,  and 
flew  him  home . 

What  we  were  talking  about  in  these  programs  was,  how  are 
cases  handled  and  why  it  takes  so  long  to  handle  them,  and  are 
there  other  ways  of  handling  it.   Why  was  there  so  much 
corruption  in  the  foreign  process?  Why  didn't  they  have  an 
open  process  instead  of  an  affidavit  trial?  Those  type  of 
topics. 


1987:   National  Program  in  China 


Mayo:        So,  in  '87  the  chief  and  I  knew  that  there  was  a  lot  more 

there  than  what  we  were  really  getting  out  of  it.   We  talked 
about  this  every  day.   What  we  were  having  difficulty 
identifying  was,  what  would  be  the  follow  up  to  what  we  were 
doing  that  would  be  meaningful  to  the  country?  This  was  very 
difficult  to  do  because  it  was  kind  of  a  sketchy,  at  times 
controlled  by  the  government,  commentary  that  we  were  getting. 
You  would  hear  something  from  private  lawyers  about,  for 
example,  corruption  or  something.   Then  you  would  go  into  a 
public  forum  and  there  was  "no  corruption  and  we  like  our 
process  the  way  it  is."  How  are  you  going  to  get  anything 
done  here  if  the  government  controls  everything,  but  there  are 
criticisms  but  not  by  the  government?  There  were  a  lot  of 
mixed  signals  for  us  and  we  were  having  difficulty  sorting  it 
out.   He  knew,  however,  that  it  was  significant.   There  was  no 
question  about  that. 

In  '87  we  were  asked  to  do  a  national  program  in  China. 
We  wound  up  doing  four  big  trials  on  national  television  in 
China:   in  Beijing,  Shanghai,  Xian  and  Kunming.   We  did  two 
criminal  trials,  a  commercial  trial,  and  a  personal  injury 
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automobile  collision  trial.   It  was  all  on  national 
educational  television  broadcast  to  the  twenty-eight  Chinese 
provinces.   In  many  provinces  it  was  the  only  TV  channel 
available.   Each  province  that  we  would  go  to,  they  had  seen 
the  tapes  of  the  '85  trial,  and  all  of  the  other  trials.   It 
became  a  requirement  by  the  Supreme  Court  that  all  the  Chinese 
judges  would  view  these  video  tapes.   You  would  walk  down  the 
street  and  everybody  would  know  you.  We  had  never  even  been 
there  before.   They  knew  us  from  these  films.   They  knew  us  by 
name,  which  was  really  pretty  odd. 

By  then,  because  we  were  able  to  focus  in  China,  it  was 
very  clear  what  our  mission  was  going  to  be  in  this.   The  U.S 
Information  Service  had  put  up  some  of  the  money  for  that  '87 
project  in  China.  We  just  didn't  know  about  it  until  shortly 
before  we  left.   They  read  our  report  of  it.   I  got  a  call 
about  three  weeks  after  we  got  back  saying,  "Would  you  guys  go 
to  South  America  for  us,  where  we  can  direct  this  energy  into 
some  real  legal  reform  that  the  governments  have  already 
decided  to  do,  and  build  on  it?" 


Argentina 


Mayo:        That  was  the  change  for  us.  We  went  from  essentially  a 

demonstration  program,  that  was  really  interesting  and  got  a 
lot  of  interest  going  with  no  follow-up,  to  a  more  focused 
program  orchestrated  primarily  by  the  ambassadors  who  worked 
in  these  countries,  executed  by  the  U.S.  Information  Service. 
For  the  chief  and  I,  that  was  the  definition  that  we  were 
finally  looking  for.   It  impacted  on  us  when  we  got  to 
Argentina.   Before  Argentina,  we  were  in  Venezuela  a  week  but 
there  was,  my  God,  so  much  corruption.   (They  need  an 
injection  of  more  than  an  open  process  there.) 

We  then  went  to  Argentina  and  they  were  looking  into  an 
oral  process  because  the  government  had  allowed  the  trials  of 
the  generals  to  be  on  television,  and  wanted  to  consider  the 
oral  process  instead  of  the  affidavit  trial,  closed  trial. 
There  had  been  such  a  terrific  reception  that  the  politicians 
were  now  urging  that  there  be  this  oral  process. 

It  was  the  USIS'  idea,  put  on  American  trials,  using 
Argentines  as  the  witnesses  and  jurors,  on  national 
television.  We  were  again  on  national  television  for  four 
jury  trials.   The  rest  of  whatever  we  did  was  really 
determined  by  whatever  legal  reform  the  countries  were 
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involved  in.   We  wound  up  going  back  to  Argentina  and 
eventually  wound  up  putting  together  their  demonstration  of 
their  Argentine  trial  on  their  television.  We  got  it  all 
ready,  they  did  it,  and  then  the  next  year  they  passed  the 
oral  process  code.   They  now  have  oral  trials.   They  now, 
because  of  the  Argentine  work  and  a  similar  project,  have  oral 
trials  in  Uruguay. 

Judge  Peckham  was  really  involved  in  this.   Again,  it 
wasn't  just  the  trials  that  were  on  television,  it  was  the 
commentary  that  was  on  television.   There  was  huge  public 
support  and  legal  scholarship  support  for  these  trials. 
Having  people  like  Peckham  and  Byrne  on  national  television, 
talking  about  oral  process,  it  was  almost  too  much  for  the 
Argentines  to  say,  "We  can't  do  it."  Look  at  these  fellows. 
They  have  been  doing  it  all  their  life.   It  has  worked  for 
them.   We  just  saw  it.   We  just  saw  how  Argentines  do  it.   It 
is  electric.   So,  things  started  changing  there  for  them. 

We  then  decided  that  we  would  have  to  incorporate. 
Contracts  were  getting  too  big.   There  was  too  much  work  going 
on.   He  couldn't  be  involved  in  the  corporation  because  he  was 
a  federal  judge.   For  me  it  became  my  life.   I  was  practicing 
law,  but  each  year  it  took  more  and  more  of  my  professional 
time  to  do  this  work.   He  and  I  wound  up  doing  the  projects 
after  that.   As  we  finished  Uruguay  which  was  back  in  1990  and 
1991,  we  moved  into  Bolivia.   He  did  not  go  to  Bolivia  because 
he  had  a  heart  problem,  but  he  went  to  Mexico.   The  Mexico 
project  and  the  Bolivia  project  were  going  hand- in-hand  at  the 
same  time. 


Fine-Tuning  the  Process 


Mayo:        In  all  these  countries  Judge  Peckham  was  giving  these  ADR 

lectures.   When  we  got  into  Mexico  doing  this  legal  reform,  he 
finally  figured  out  that  what  we  could  really  do  for  them  is 
to  demonstrate  for  them  the  mechanisms  that  we  have,  that  we 
use  to  resolve  our  problems- -ADR  mechanisms,  guilty  pleas. 
Let  these  legal  scholars  look  at  it  and  determine  whether  or 
not  it  or  something  like  that  would  work  in  their  system. 
Then  assist  them  in  adjusting  that  mechanism  to  fit  their 
foreign  (usually  civil  law)  process. 

II 
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Mayo:        What  we  wanted  to  do  then,  and  what  was  the  topic  of  my 

conversations  with  him  virtually  every  day  from  1989  to--I 
mean  that,  seven  days  a  week.  We  always  talked  on  Sunday 
morning  before  he  went  to  church.  We  always  talked  Saturday 
afternoon,  even  if  he  wasn't  even  in  the  city  or  I  wasn't. 
Trying  to  figure  out  exactly  how  are  we  going  to  do  this .   How 
are  we  going  to  adapt  our  legal  process  to  their  legal 
process?  How  were  we  going  to  continue  to  work  with  them  as  a 
follow-up? 

Seems  now  that  I  do  it  all  the  time.   The  reason  it  is  so 
successful  now  is  back  then  I  had  him  as  the  visionary,  so  to 
speak,  working  through  the  thing,  putting  it  together.   That 
we  actually  did  it  then,  is  why  it  is  successful  now.   So,  we 
figured  out  the  way  to  do  it.   The  way  to  do  it  would  be  to 
put  together  a  paper  on  whatever  we  were  going  to  demonstrate. 
Submit  that  to  them  in  advance  so  that  we  could  focus  their 
attention  on  it.   This  seems  simple  now,  but  not  simple  for 
them.   Focus  their  attention  on  what  we  are  going  to  be 
talking  about,  trying  to  direct  their  inquiry  and  their 
commentary  onto  one  topic.   This  is  difficult  there,  to  do 
that—they  want  to  talk  about  abortion  rights  and  death 
penalty,  and  we're  trying  to  talk  about  guilty  pleas.   This  is 
fairly  difficult  to  do.  We  are  trying  to  set  the  dialogue, 
trying  to  structure  the  dialogue  in  the  beginning. 

We  would  then  go  in  and  give  a  lecture  on  a  topic,  that 
topic  that  the  paper  was  on,  to  whoever  was  in  the  room.   Then 
we  would  demonstrate  it.   Then  we  would  allow  them  to  give 
commentary  on  it.   Then  we  would  work  with  them  in  private 
sessions,  assuming  that  they  were  interested  in  doing  it,  in 
trying  to  figure  out,  by  understanding  their  process,  how  the 
mechanisms  could  be  integrated  into  the  process.  We  made 
great  strides  in  that  area  in  guilty  pleas  and  the  theoretical 
concepts  of  alternative  dispute  resolution  mechanisms,  which 
of  course  were  strictly  his  area.   Of  all  the  judges  we  had, 
he  was  the  only  person  that  really  concentrated  on  that  at  the 
time.  We  wound  up  designing  the  models  that  we  have  today  in 
the  programs  that  we  present  throughout  the  world. 


Exporting  Legal  Reform  Abroad 


Mayo:        There  was  another  area  that  he  was  very  involved  in  though, 
that  took  up  a  lot  of  his  time.   I  hope  this  is  appropriate 
for  this  tape,  I  don't  know  but  we'll  talk  about  it  after,  you 
and  perhaps  some  of  your  people  can  look  at  the  tape. 
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As  you  look  today  several  years  back  at  the  American 
effort  in  foreign  countries,  it  would  be  very  accurate  to  say 
that  in  an  effort  perhaps  to  reform,  our  effort  to  reform  some 
other  country,  any  country—we  will  pick  a  country  we  haven't 
worked  in- -Colombia.   I  have  never  worked  in  Colombia  and 
neither  had  the  chief.   Although  we  have  been  invited  many 
times  we  were  unable  to  go. 

The  American  effort  was  usually  very  uncoordinated, 
unfocused,  and  attempted  to  achieve  whatever  we,  the  U.S., 
wanted,  essentially  saturation  of  the  legal  market  there,  the 
legal  scholarship.   So  that  there  might  be,  for  example,  a 
huge  AID  program.   Then  there  would  be  a  U.S.  Information 
Service  program  independent  of  that  dealing  with  the  same 
people,  on  the  same  topics,  done  a  different  way.   Then  there 
would  be  a  number  of  private  nonprofit  corporations  funded  by 
private  foundations  doing  a  third  thing.   There  would  be  a 
huge  expenditure  of  money,  essentially  coming  out  of  the 
United  States,  all  very  uncoordinated. 

This  just  absolutely  drove  the  chief  crazy.   And  it  would 
be  because  he  is  basically  a  manager  and  an  administrator  of  a 
courthouse.   He  would  implement  things  and  knew  how  they 
should  be  implemented.   The  whole  idea  of  wasting  a  lot  of 
money  and  not  getting  any  product  out  of  it  at  all  was  very 
frustrating  to  him  in  particular.   Then  we  would  march  in  with 
our  little  band  of  judges  and  lawyers  on  virtually  a  non- 
existing  budget.   Everybody  volunteered  their  time.   We  would 
be  changing  civil  law  affidavit  trials  to  oral  processes.   We 
developed  public  defender  systems  in  Bolivia.   Introduced 
guilty  pleas  in  Mexico.   Yet,  there  were  these  huge  multi- 
million  dollar  American  efforts  ongoing  that  were  without  a 
product. 

He  wound  up,  in  his  way,  our  particular  way,  through 
access  to  Congress  through  the  Biden  effort  of  the  need  for 
coordinated  American  efforts.   You  can  see  that  today  very 
clearly  if  you  read  the  newspaper  everyday,  about  the  cutbacks 
in  foreign  aid  on  those  very  issues  that  we  look  at  the  paper 
and  see  everyday.   He  was  saying  that  ten  years  ago  when 
people  were  not  saying  that,  when  the  money  was  being  spent-- 
could  be  other  terminology  for  it,  like  wasted,  in  other 
places.   When  back  then  if  there  was  coordination  and  focus 
there  wouldn't  be  the  problems  that  we  have  today  where  we 
don't  have  any  money  to  fight  over  anymore.   Therefore,  what 
is  going  to  be  the  reform  or  the  potential  reform  that  we  can 
bring  to  another  country?   It  is  really  pretty  sad  in  the 
human  rights  area  because  we  do  not  have  the  money  to  do  the 
work  now. 
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His  view  was --and  it  is  turning  out  to  be  the  predominant 
view  in  what  I  understand,  at  least  among  the  people  in  the 
legal  reform  area- -whenever  our  country  focuses  on  a  country 
that  we  want  to  work  with  for  whatever  reason,  that  there  be 
some  type  of  assessment  early  in  that  relationship  of  the 
operation  of  legal  process,  a  legal  system,  so  that  someone 
would  have  the  picture  of  the  whole  thing.   Then  from  that, 
figure  out  exactly  what  can  America  do.   Which  of  these  things 
do  we  see  to  be  in  that  country's  interest  and  our  mutual 
interest  in  developing?   Is  it  human  rights?   Is  it  developing 
a  commercial  code  so  that  there  are  better  opportunities  for 
investment  in  the  country?   So  that  there  was  some 
determination  ahead  of  time  before  all  the  money  by  saturation 
was  spent,  or  committed. 

That  is  the  way  our  programs  work  now.   I  believe  that  is 
why  we  have  been  kind  of  singled  out.  We  do  that  now  for 
them.   That  is  exactly  what  we  do.   That's  what  he  was  urging 
Washington  to  do  long  before  we  even  started  doing  it.   He  got 
to  that  point  by  visiting  all  of  these  countries.   By  the  time 
he  died  in  February  of  '93,  we  had  worked  in  twenty-one  or 
twenty-two  countries. 

He  was  intimately  familiar  with  the  legal  processes  that 
we  were  comparing  ours  with.  Also  in  dealing  with  our 
ambassadors  and  our  foreign  service  people  about  the  problems 
in  lack  of  coordination  in  these  efforts  of  these  countries. 
For  us  to  really  help  these  countries  what  would  have  to  be 
done  by  the  U.S.  to  make  it  work.   The  models  that  we  have  in 
our  programs  today  and  the  vision  that  we  have,  that  now  leads 
the  ongoing  effort,  I  think,  is  attributed  to  him. 


Mexico;   1991 


Mayo:        We  went  to  Mexico  to  do  the  beginning,  again,  of  the  Mexico 

project  on  January  15  and  16  of  '91,  which  was,  unknown  to  us, 
the  beginning  of  the  Persian  Gulf  War.   We  were  flying  down 
there  while  our  jets  were  flying  into  Iraq.   Got  to  Mexico  and 
couldn't  do  the  formal,  planned  project.  We  wound  up  having 
four  days  of  meetings  anyway  which  made  the  project  that  we 
did  later  much  better.  We  also  learned  at  that  time  how 
serious  his  heart  problem  was.  When  he  came  back  he  had  his 
surgery  I  think,  two  or  three  weeks  later.   The  surgery  slowed 
him  down  for  a  few  weeks.  We  continued  our  daily  discussions 
on  our  foreign  work. 
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We  really  got  back  into  the  programs  in  May  of  '91.   He 
and  a  number  of  other  judges  and  a  large  number  of  lawyers 
went  down  to  Mexico  City  and  did  this  very  successful  project 
with  the  Mexican  think  tanks  that  work  in  the  Mexico  City 
area.   We  have  worked  with  them  since  then.   We  are  still 
working  with  them  on  criminal  justice  reform  and  ADR  reform  in 
Mexico.   I  was  the  lead  lawyer  and  he  was  the  lead  judge.   It 
is  a  very  slow  developing  dialogue.   It  was  a  large  body  of 
people  that  we  had  to  deal  with.   But  he  carried  that  burden 
very  well.   It  is  amazing  the  energy  he  had  right  after  a 
heart  attack.   Unbelievable--twelve-hour  work  days  —  the  guy 
would  do.   Just  go  from  meeting  to  meeting,  breakfast  meetings 
all  the  way  to  dinner  meetings.  All  day  projects  and 
meetings.   It  is  just  incredible. 


Hungary;   July  1991 


Mayo:        We  went  to  Hungary  in  July  of  '91.  At  that  time,  communism 
was  officially  ending  in  Hungary.   The  last  troops  were 
leaving  Budapest  while  we  were  there.   I  have  the  newspaper. 
It  was  in  July  of  '91. 

Peckham  knew  from  the  way  the  Americans  were  looking  at 
Hungary,  that  we  could  not  work  in  Hungary.   There  was  going 
to  be  this  saturation  thing  I  talked  about  earlier.   We  were 
invited  to  and  elected  to  not  go  forward  with  work  in  Hungary 
because  of  all  of  the  American  effort  that  was  going  to  be 
coming  in.   It  was  obviously  going  to  be  what  we  had  seen  in 
Latin  America  and  in  some  places  in  Asia. 


Egypt;   1992 


Mayo:        I  am  glad  that  we  made  that  decision  because  that  created  what 
I  view  as  probably  the  main  opportunity  we  had  up  until  that 
time.  We  were  supposed  to  go  to  Hungary  in  January  of  '92, 
and  didn't.   We  went  to  Egypt  instead,  to  Cairo.   He  didn't  go 
because  he  was  ill.   The  doctor  said  he  couldn't  go  because 
the  trip  was  going  to  be  too  long. 

We  did  an  introductory  project  in  Cairo  using  the  models 
that  had  been  developed  over  the  years,  that  he  had  worked  on. 
Which  were  then  a  combination  of  a  lot  of  things.   We  would  go 
in  and  we  would  do  trials.  We  would  do  hearings.   Then,  they 
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would  do  a  trial  and  they  would  do  a  hearing.   The  dialogue 
now  was  really  a  comparative  law  study.  We  were  talking  about 
what  we  saw  them  do.   The  dialogue  was  richer.   It  had  quite  a 
bit  more  depth  to  it.   There  was  a  lot  more  practical 
understanding  instead  of  them  talking  about  it;  we  were 
watching  them  do  it. 

In  November  of  '92  we  were  asked  to  go  back  to  Egypt  for 
a  meeting.   It  wasn't  clear  to  me  why  we  were  going  back.   But 
Ambassador  Robert  Pellatreau,  who  is  now  undersecretary  of 
state  for  Middle  Eastern  Affairs,  a  Harvard  lawyer,  wanted  us 
to  come  back.   We  were  told  that  there  had  been  a  big 
development  on  our  project.   So,  we  went  back. 

We  were  asked  by  the  Ministry  of  Justice  if  we  would 
study  the  operation  of  the  civil  and  the  criminal  justice 
processes  of  Egypt  to  assist  them  in  determining  what  could  be 
done  to  modernize  those  processes.  We  still  work  on  that 
project.   We  are  just  finishing  the  civil  justice  component  of 
that  project.   They  will  have  the  new  civil  justice  process  by 
October.  We  have  been  working  steadily  with  them.   We  then 
begin  the  criminal  justice  project  in  late  1995.   So  in 
September  or  October  we  will  begin  that.   Using  these  models 
that  we  developed.   So  it  is  really  successful. 


Hard-Earned  Results 


Mayo:        It  was  decided  by  the  U.S.  State  Department  that  we  would  be 
the  lead  legal  assessment  team  under  the  Israeli-PLO  peace 
process.   Everybody  else  would  be  essentially  asked  to  suspend 
what  they  were  either  doing  or  wanted  to  do,  so  we  can  go  in 
and  get  a  handle  on  what  the  real  problem  was  there  in 
restoration  of  the  Palestinian  legal  processes.  And  then, 
assuming  there  was  restoration,  modernization  so  they  would  be 
competitive  in  the  Mediterranean  commercial  area,  and  perhaps 
attempt  to  avoid  some  of  the  human  rights  problems  that  were 
pretty  common  in  North  Africa  and  the  Middle  East. 

We  just  finished  our  report.  While  the  chief  was  never 
involved  in  that  project  or  the  Tunisia  project  or  the  Greece 
project,  the  vision  and  the  model  and  the  very  definition  that 
the  state  department  now  puts  on  the  project  is  his.   It  is 
kind  of  interesting.   He  did  all  of  that  in  1989  and  1990. 

It  is  amazing  to  me.   We  would  talk  eight  to  nine  o'clock 
virtually  every  night,  looking  at  my  phone  bills  the  year  he 
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died.   He  would  go  through  all  this  stuff  about  where  do  we  go 
next.   Where  is  the  logical  next  place  to  take  this?  He  would 
be  reading  about  India  and  China.   Reading  about  all  these 
countries.   Reading  all  these  books  about  processes  and 
talking  with  law  professors  at  Stanford  about  where  was  the 
next  area  that  needed  reform. 

The  man  was  just  a  very  studied  man.   He  was  a  person  who 
thought  things  through  to  unimaginable  points.   Once  he  got  to 
a  point  where  he  believed  he  had  confidence  in  the  area,  he 
would  then  take  it  to  his  sounding  board  of  friends  on  the 
Stanford  law  faculty,  judges,  lawyers  and  myself.   We  would 
then  go  through  this  process  on  every  topic. 

That  was  why  we  didn't  stay  in  Hungary.   That  would  have 
been  a  big  waste,  certainly  of  our  time.   He  called  that  one. 
Again,  we  came  to  the  same  conclusion,  but  it  was  really  at 
his  urging.   Again,  and  I  can't  emphasize  to  you  enough,  how 
important  it  is,  how  these  designs  have  worked  out.   Now  they 
work  every  place  we  go. 

One  of  the  main  topics  we  have  introduced  has  been  plea 
bargaining.   Plea  bargaining  is  objected  to  in  the  U.S.  for 
good  reason.   But  in  foreign  countries  we  are  talking  about  a 
criminal  legal  process  that  doesn't  work  at  all  because  of  the 
sheer  volume  of  cases.   Without  plea  bargaining,  arrestees  are 
in  jail  and  never  get  out  of  jail,  and,  most  importantly,  they 
are  never  even  convicted.   The  idea  is,  if  you  can  resolve 
some  of  the  cases  by  plea  bargaining,  then  those  arrestees  who 
contest  their  guilt  will  have  a  chance  to  contest  their  case. 
Right  now  they  don't  even  have  a  chance  because  of  the  volume 
of  cases,  their  case  takes  so  long  to  investigate. 

I  had  an  important  personal  relationship  with  Judge 
Peckham  that  was  very  close,  although  we  were  maybe  twenty- 
five  years  apart  in  age,  because  we  kind  of  talked  similar 
language.   I  remember,  I  won't  say  the  names  but  a  certain 
number  of  very  prominent  Judges  who  were  friends  of  his  who 
would  read  our  reports  out  of  Asia,  their  view  was,  "You  are 
totally  wasting  your  time  demonstrating  an  American  jury  trial 
to  the  Chinese."  His  response  was,  "Yes,  you  are  right.   They 
are  not  going  to  have  Jury  trials."   "Well  then,  why  are  you 
doing  it?"   "We  are  not  doing  it  so  that  they  have  jury 
trials."   "Well  then,  why  are  you  wasting  your  time  doing  it?" 
"We  are  trying  to  do  it  because  we  are  trying  to  develop  a 
dialogue.   If  we  go  in  there  and  wave  a  human  rights  flag  and 
say  we  want  to  talk  about  human  rights,  they  are  not  going  to 
let  us  out  of  the  airport.   But  if  we  go  in  there  and  let  them 
be  a  juror  in  our  jury  trial  and  then  give  them  the 
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opportunity  for  them  to  talk  and  perhaps  criticize  our 
process,  diplomatically,  it  gives  us  the  opportunity  to  talk 
with  them  about  their  process." 

His  view  was,  once  a  dialogue  began  with  these  people 
that  over  time  if  you  got  to  know  them,  and  this  was 
particularly  correct  with  the  Chinese,  over  time  you  could 
build  such  a  trusting  relationship,  particularly  if  it  was  in 
a  non-public  forum  so  that  you  could  find  out  what  the  real 
problems  were,  as  viewed  by  the  Chinese  or  others,  and  come  to 
some  agreement  as  to  what  they  would  relinquish.   I  saw  it 
through  the  Chinese  but  that  was  the  way  it  was  every  place. 
That  certainly  was  the  way  it  was  in  Argentina.   In  Uruguay 
when  we  were  trying  to  help  them  with  the  oral  process.   We 
are  trying  to  find  out,  in  private  commentary,  what  the  great 
reluctance  was  to  it.   Once  we,  I  believe,  were  able  to 
overcome  that,  then  it  was  virtually  guaranteed  it  would  be 
legislatively  approved. 

That  idea,  the  staying  power,  being  there,  getting  to 
know  people,  is  what  has  worked  so  well  in  the  projects  that 
we  are  in  now. 

It  turned  out  that  the  design  of  the  models  and  the 
development  of  the  dialogue  and  the  relationship  with  people 
who  don't  want  to  talk  about  their  problems,  and  then  getting 
them  to  talk  about  it,  then  getting  them  to  acknowledge  that 
they  will  invite  a  reform,  then  reforming  it—that  was  his  way 
of  doing  things.   That  model  was  his  personality.   Because 
that  was  the  way  he  was.   It  is,  and  that  still  carries  with 
what  we  do  today. 


Current  Work 


Mayo:        You  had  said  in  the  beginning,  maybe  we  will  talk  a  little 
about  some  of  the  specifics  of  some  of  the  projects  we  are 
working  on  now.  We  are  doing  two  big  projects  right  now.   The 
biggest  project  we  are  doing  throughout  the  world  is  what  we 
call  the  ADR  project  which  is  the  Alternative  Dispute 
Resolution  Project.  This  was  his  project  that  he  designed 
when  everybody  else  thought  it  was  a  joke  back  in  1984.   The 
other  judges  thought  that  we  should  let  it  go,  not  have 
mediation  and  judicial  settlement  or  Early  Neutral  Evaluation. 
We  should  allow  the  regular,  traditional  process  to  work.   If 
we  did  that,  the  U.S.  couldn't  afford  it.   Because  there  are 
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too  many  cases  and  not  enough  money  for  enough  judges.   That 
is  the  problem  in  the  other  countries. 

The  whole  thought  process  of  ADR  was  essentially  exported 
to  these  countries.  As  we  started  getting  feedback  in  Greece, 
Egypt,  Jordan,  and  other  places  that  they  were  interested  in 
ADR,  it  was  a  natural  for  him  to  begin  figuring  out  what  the 
models  would  be.  We  essentially  used  the  pilot  projects  that 
he  developed  with  the  Palestinians,  the  Egyptians,  the 
Jordanians,  the  Greeks,  or  wherever  we  go.   Kind  of 
interesting.   This  was  the  essence  of  his  personality  to 
figure  things  out. 

McGarrigle:   Can  you  describe  your  current  work  in  this  area? 

Mayo:        What  happens  now  is  I  will  get  a  phone  call  from  an 
ambassador,  from  the  state  department,  from  the  U.S. 
Information  Service  or  from  some  foreign  national.   They  will 
ask  if  we  would  have  an  interest  in  doing  a  comparative  law 
study  that  may  lead  to  a  legal  modernization  project  in  a 
country. 

We  have  a  board  of  directors.   It  is  a  small  board.   Then 
we  have  a  handful  of  people.   Judge  Peckham  was  one  of  them. 
I  guess  there  are  about  five  or  six  judges,  and  about  five  or 
six  lawyers.   I  will  work  the  telephones  with  them  over  a  few 
days  and  find  out  what  their  interest  is,  assuming  there  is  an 
interest. 

We  have  been  asked  to  do  a  lot  of  projects  which  we  have 
not  gotten  involved  in.   For  the  right  reason  we  are  not 
involved  in  them.   Cambodia  is  certainly  one  of  them.   They 
don't  have  lawyers  in  Cambodia.   How  do  you  do  a  legal  reform 
project  if  there  are  no  lawyers?  There  are  no  judges. 
Everyone  is  dead.   You  have  no  legal  education  there.   So, 
what  legal  reform  are  you  going  to  do  in  a  place  with  no 
lawyers  and  no  judges?  We  didn't  do  that  project.   Judge 
Peckham  was  involved  in  that  decision. 

After  that,  assuming  there  is  a  decision  that  we'll  go 
forward  on  it,  there  will  then  be  an  assessment  team  that  will 
go  out.   It  will  usually  be  me  and  a  couple  of  judges  and  a 
couple  of  other  lawyers  who  go  in  and  begin  talking  with  their 
legal  opinion  leaders  for  the  country.   Which  will  be  a  group 
of  people  from  their  think  tanks,  from  their  ministries  of 
justice,  the  judiciary,  the  prosecution  branch,  lawyers,  the 
bar  associations,  to  get  a  handle  on  a  number  of  things. 
Basically  what  we  are  looking  for  is  the  political  will  to 
reform.   They  acknowledge  a  problem.   What  is  the  real 
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commitment  that  is  there  for  things  to  get  better.   It  is 
surprising  that  you  can  go  into  these  places  and  find  out  that 
while  there  is  a  real  interest  in  doing  a  legal  modernization 
project,  there  is  usually  not  a  lot  of  interest  in  reform  from 
the  people  in  control,  because  they  are  perfectly  happy  the 
way  it  is  operating,  even  though  the  citizens  aren't  getting 
any  benefit  of  anything. 

So,  if  there  is  a  reception  on  that  then  we  move  forward. 
We  will  do  an  introductory  project  which  is  one  of  the  ones 
that  I  just  defined  for  you  in  Egypt.   In  an  attempt  to 
identify  what  Peckham  believed  is  critical  in  a  project,  and  I 
agreed  with  that,  we  identify  what  we  call  the  people  who 
would  make  up  the  legal  study  group.   We  then  select,  with  the 
help  of  our  embassy  and  the  host  country.   The  legal  study 
group  would  then  be  the  representative  group  of  people  we 
would  work  with  throughout  the  project.  We  may  not  any  longer 
be  dealing  with  the  government  or  the  "ministry  of  justice." 
We  would  be  dealing  with  some  deputy  minister  of  justice, 
who's  in  the  legal  study  group,  who  reports  back  to  the 
ministry.   Some  private  lawyer  and  law  programs  from  the 
University  of  Cairo.   A  couple  of  people  from  the  private 
bars.   That  is  the  study  group.   They  represent  a  larger  body 
of  people. 

We  would  then  attempt  to  determine  how  their  process 
operates  through  assessment  visits.   They  would  come  here  and 
look  at  our  process  in  operation.   No  lecture,  all  watching  it 
operate.   Private  discussion.   Then,  focus  on  what  they 
thought  their  problems  were.  We  would  try  to  figure  out  what 
could  be  introduced  into  their  system  that  would  help  them. 
They  would  then  go  look  at  that  in  operation.   Then  they  would 
come  back  and  say,  "Yes,  this  would  work  or  that  would  work," 
if  that's  what  their  answer  was.   Then  we  would  do  a  seminar 
where  we  would,  by  authoritative  paper,  lecture  and 
demonstration  and  then  following  commentary.   As  an  example  we 
usually  have  them  focus  on  case  management,  of  which  Judge 
Peckham  wrote  an  article.  We  carry  it  with  us  because  it 
explains  case  management  by  a  federal  judge.   He  really 
introduced  the  concept,  nationally,  of  case  management.   It  is 
the  area  of  greatest  reform  now  in  the  world.   In  the  world,  I 
am  not  talking  about  us.   In  every  country  you  go  in  that  we 
deal  in--we  are  in  twenty-eight  countries  now—that  is  the 
thing  that  those  systems  don't  have  that  they  can  have.   The 
idea  is  to  figure  out  how  they  can  have  it  without  their 
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system  losing  its  basic  identity.   It  is  very  difficult  to  do. 
It  requires  a  lot  of  creativity  on  the  part  of  the  host 
country  legal  study  group.   Trying  to  figure  out  that  they 
have  something  they  want  really  bad.   They  have  to  figure  out 
how  they  can  get  it  in  their  system  and  not  have  to  go  to  the 
legislature  to  change  it. 

We  then  present  the  seminars.   From  that  seminar  they 
will  focus  on  the  things  in  a  more  detailed  fashion.   The 
study  group  will  select  from  those  seminars  what  they  have 
decided  needs  further  study.   Then  they  come  to  the  U.S.  for  a 
month.   They  will  spend  weeks  in  the  courts  working  with 
judges  and  lawyers  on  case  management  or  Early  Neutral 
Evaluation  or  judicial  settlement,  whatever,  meeting  with  the 
judges  and  lawyer  before  observing  and  then  after  a  judicial 
settlement.   Finding  out  that  they  have  a  full  appreciation  of 
it.   Then  there  will  be  a  series  of  meetings  between  our 
group—there  are  fifty-two  of  us  now  who  work  in  California  on 
all  these  projects,  who  come  in  and  work  with  them  and  help 
them  to  redesign  it.   We  then  write  the  report  for  them.   It 
is  then  sent  back  to  the  study  group.   They  finalize  the 
reports . 


The  Study  Group  Concept  and  Japan 


Mayo:  The  study  group  concept  though,  the  genius  of  it  is  what  we 
want.  We  don't  want  them  to  have  American  case  management. 
We  want  them  to  have  Egyptian  case  management. 

a 

Mayo:        There  is  an  early  document  that  Judge  Peckham  and  I  put 
together.   Let's  see  if  I  can  get  this  straight  now.   We 
finished  doing  a  trial  in  Kyoto  in  1985.   At  the  trial,  the 
Osaka  Bar  was  there.   It  was  a  closed,  invited  audience. 
Takao  Tanasi,  who  is  on  the  Kyoto  University  faculty  and  a 
good  friend  of  Peckham1 s  and  a  good  friend  of  mine,  had 
invited  the  Osaka  Bar  to  the  demonstration  trial  because  the 
Osaka  Bar  had  petitioned  the  government  of  Japan  to 
reinstitute  the  jury  trial  which  had  been  discontinued  in 
1937,  prior  to  World  War  II.   Japan  had  had  a  jury  trial.   I 
believe  they  had,  looking  at  some  reports,  about  385  jury 
trials.   They  now  wanted  to  have  them  back.   They  were  using 
this  demonstration  trial  that  we  had  as  an  effort  to  kind  of 
get  the  study  going  again. 
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We  wound  up  going  to  the  Supreme  Court  of  Japan.  Wound 
up  meeting  with  the  General  Secretary,  Supreme  Court,  and  then 
wound  up  being  asked  if  we  would  conduct  the  study  with  the 
Japanese  to  determine  whether  or  not  they  should  reinstitute  a 
jury  trial.   Keep  in  mind,  we  have  jury  trials  for  everything 
here.   But  other  countries  have  jury  trials  for  very  limited 
cases,  like  Malaysia,  a  death  penalty  case  or  a  bank  robbery 
case  in  Sri  Lanka.   They  don't  have  it  for  everything,  only 
for  what  they  consider  to  be  the  most  serious  crimes.   And  the 
Japanese,  that  is  what  they  were  looking  at.   Not  only  should 
we  have  it  but  if  we  have  it,  what  areas  would  they  have  it 
for.   I  don't  know  what  their  decision  was  going  to  be.   We 
were  unable  to  get  funding  on  that  study  but  the  Osaka  Bar, 
that  trial  was  televised.  They  wound  up  doing  the  study. 

The  concept  we  had  in  Japan  in  1985  and  into  1989  on  the 
study  was,  in  order  to  do  this  the  Japanese  had  to  decide  if 
they  wanted  the  jury  trial  and  what  they  wanted  it  for,  not 
the  Americans.   We  had  to  export  the  concepts.   What  we 
thought  was  important  was  for  them- -these  were  nightly 
discussions  with  the  chief --was  for  them  to  get  a 
representative  group  of  people  both  government  and  non 
government  people,  law  professors,  non-professors,  practicing 
lawyers  from  throughout  the  country,  to  conduct  a  study  in  six 
or  eight  cities  of  demonstration  jury  trials  with  the  Japanese 
trying  the  case  and  the  Japanese  being  the  jurors  and  collect 
extensive  commentary  from  the  participants.   Then  they  would 
have  some  empirical  data  collected  from  the  trials. 

While  we  didn't  do  it,  we  proposed  it.   We  could  not  get 
the  funding  for  that  project.   It  was  too  advanced.   It  was 
too  forward-looking.   The  whole  thing  was  going  to  work 
because  of  these  study  groups.   Then,  I  was  saying  that  and 
the  chief  was  saying  that.   But  that  wasn't  too  persuasive. 
It's  real  persuasive  now  because  the  study  group  design  is  the 
way  we  do  all  our  projects  now.   We  do  not  conduct  a  project 
without  a  host  country  study  group.   If  they  won't  form  a 
study  group  we  just  don't  go  in  because  there  is  no  follow-up 
on  the  projects.   If  you  go  in,  for  example,  to  do  a  project 
in  Thailand,  there  will  be  an  enormous  expenditure  of  money, 
energy,  time  whatever.   The  program  really  ends  with  the  fumes 
from  your  plane  departing  the  airport  because  there  is  nobody 
who  has  the  responsibility  to  follow  up  even  though  there  is  a 
lot  of  interest.   That  was  the  problem  in  Asia.   There  was  no 
follow-up  because  there  was  no  study  group  that  had  the 
responsibility  to  study  what  the  commentary  was,  to  take  it 
into  some  type  of  potential  reform  or  modernization. 
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Mayo:        So  we  came  up  with  the  idea  of  the  study  groups  in  the 

Japanese  project,  which  we  never  did,  and  then  used  the  study 
group  concept  throughout  the  Latin  America  projects.   Then, 
brought  them  into  focus  in  the  Bolivia  project,  which  was  the 
last  of  the  big  Latin  American  projects  where  there  was  a 
study  group.   We  only  dealt  with  the  people  in  the  study 
group.   We  didn't  deal  with  anybody  else.   Wound  up,  I  believe 
in  a  very  constructive  fashion,  developing  a  national  public 
defender  system  for  them.   In  doing  that,  eliminating  the 
delays  in  the  criminal  justice  process.   When  we  began  in 
Bolivia,  about  43  percent  of  the  arrestees  in  Bolivia  spent  a 
full  prison  term  or  more  for  the  crime  they  were  arrested  for 
and  they  were  never  even  convicted.   So  you  have  people  who  go 
to  jail  for  ten  or  twelve  years  and  who  were  never  convicted. 
That  is  because  they  can't  get  to  the  case.   They  don't  have 
enough  judges.   The  process  was  just  too  poorly  defined.   It 
was  poorly  defined  because  they  didn't  have  a  public  defender 
system  to  handle  the  poor  that  is  required  to  move  the  case 
along.   That  was  determined  by  us  through  the  study  groups,  by 
working  with  these  people  who  had  the  responsibility  to  study 
what  the  problem  was.   It  was  ten  or  twelve  leading  scholars 
from  Bolivia,  trying  to  find  out  why  this  thing  doesn't  work, 
and  what  was  the  solution.   Our  delegation  brought  the  ideas 
to  them,  then  the  Bolivians  applied  them  to  their  problem. 

When  Chief  Justice  [Malcolm]  Lucas  and  I  gave  a 
presentation  at  a  state  department  seminar  in  '93,  summer  of 
'93,  that  was  my  topic.   Speedy  Trial  in  Latin  America.   It 
hadn't  dawned  on  anybody  that  the  primary  problem  in  the  Latin 
American  criminal  justice  process  was  the  lack  of  a  public 
defender  system.   The  benefits  of  the  study  group  from  Japan 
went  into  the  Latin  American  projects,  and  eventually  went 
into  Bolivia.   And  now  all  of  the  Latin  American  legal 
communities  are  studying  the  public  defender  role  in  these 
countries  for  essentially  poor  and  indigent  defendants. 

McGarrigle:   The  overlap  with  the  human  rights  issues  is  so  fascinating. 

Mayo:        It  is.   It  is  fascinating  work.  We  have  put  a  lot  of  effort 
into  it.  We  have  a  lot  of  talent.  We  have  got  the  finest 
judges  and  lawyers  in  California  in  our  group.   We  have  been 
to  nineteen  civil  law  countries  now.   You  can  do  this  so  many 
times  and  you  pretty  much  after  a  pretty  brief  assessment  can 
begin  to  figure  out  what  the  problems  are.   You  try  to  not 
come  to  a  conclusion  too  quickly.   I  believe  the  success  of  it 
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is  our  working  with  the  study  group.   It  is  amazing  how  fast 
you  can  cut  through  it  if  you  have  a  committed  study  group. 

In  Egypt,  when  we  got  there,  the  delay  in  handling  a  five 
thousand  dollar  commercial  case  was  nine  years.   You  think 
about  that.   One  of  the  problems  with  commerce  there  is,  how 
can  you  have  commerce  if  you  can't  ever  resolve  a  dispute.   So 
what  has  happened  is  they  moved  to  the  trial  and  mediation 
sessions  which  never  reach  finality. 

Particularly  in  the  Middle  East,  they  have  created  all 
these  methods  of  resolving  disputes  that  don't  resolve 
disputes  but  prolong  them.   So  there  is  a  lot  of  frustration 
within  the  area  in  resolving  problems.   Coming  in  and  bringing 
a  freshness  to  it,  trying  to  introduce  modernization  into 
these  processes,  is  having  a  very  positive  affect  on  the 
countries. 

I  believe  that  the  models  and  the  structure  with  the 
study  groups  is  just  enormously  successful.   I  believe  things 
are  going  to  change  pretty  soon--in  the  next  few  years—with 
our  government.   It's  going  to  be  along  the  model  that  Judge 
Peckham  was  talking  about  five  years  ago.  About  trying  to 
coordinate  the  American  effort  in  these  countries.   You  can 
see  that  in  Washington  right  now,  but  I  believe  there  is  going 
to  be  a  real  effort,  because  we  can't  abandon  these  diplomatic 
efforts.   That  is  pretty  clear.   One  of  the  ways  of  avoiding 
problems  down  the  road  with  countries  is  to  assist  them  in 
modernizing  the  civil  and  criminal  justice  areas.   It  saves  us 
a  lot  of  money  later  on  when  things  have  gotten  so  bad  we  have 
to  "bail"  them  out  of  a  problem,  or  lend  them  a  lot  of  money, 
or  have  some  institutional  American  bank  lend  them  money.   The 
idea  is  to  help  them  early  on  so  they  don't  have  that  problem. 
I  don't  think  it  will  ever  go  away.   I  just  think  it  will  be 
more  coordinated.   That  was  really  his  idea. 

We  were  interviewed  by  the  GAO  [General  Accounting 
Office]  in  '92  in  his  office.  We  had  an  eight-hour  interview 
in  his  office.   They  were  doing  a  study  on  how  the  American 
system  of  foreign  assistance  could  be  restructured  to  make  it 
successful.   That  was  the  thrust  of  his  interview.   There  was 
only  one  way  to  make  it  successful,  was  to  have  a 
comprehensive  coordinating  effort.   To  have  early  assessment 
teams  and  to  have  it  centralized  and  bring  in  a  lot  of  legal 
scholarship.   Not  where  one  person  would  do  it,  but  have  it 
centralized  where  it  would  cost  less  and  have  a  greater  chance 
for  a  good  product.   That  was  really  all  him.   I  was  in  that 
interview  with  Chief  Justice  Lucas  and  Chief  Judge  Peckham. 
The  three  of  us  did  that  interview.   That  was  after  he  had 
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come  to  a  conclusion  that  was  the  only  way  to  do  it.   They 
were  doing  a  study  of  AID  work  throughout  the  world  at  the 
time  and  the  American  effort  and  why  we  were  spending  so  much 
and  nothing  was  succeeding.   That  was  his  theory  on  it. 

I'm  trying  to  think  of  some  of  the  other  things.  There 
was  a  lot  of  resistance  in  our  country  to  ADR  in  the  mid- 
eighties.   An  awful  lot  of  resistance.   Now  to  look  at  it,  it 
is  hard  to  believe  that  we  had  that  resistance  because  it  is 
so  accepted  in  our  legal  culture  right  now,  our  legal  society. 
Those  other  countries  are  where  we  were  in  the  mid-eighties. 
There  are  the  visionaries  like  Bob  Peckham,  who  could  see  that 
there  is  no  other  way  to  get  out  of  this  morass  of  a  problem. 
Then  there  are  the  people  who  are  trying  to  fight  it  so  that 
it  is  the  way  it  always  used  to  be  because  that ' s  how  they 
have  been  trained.   Since  they  know  how  to  do  it  and  they 
don't  have  to  learn  a  new  way  to  do  it,  let's  do  it  the  old 
way.   That  is  exactly  where  they  are. 

I  will  see  that  in  three  weeks  in  Jordan,  the  same  thing. 
I  know  there  is  going  to  be  a  reform  there.   I  have  already 
met  all  of  the  people.   I  have  met  the  reformists  already. 
There  will  definitely  be  a  reform  there,  most  unquestionably. 
They  see  what  the  Egyptians  and  the  Palestinians  are  doing. 
What  the  Greeks  are  going  to  be  doing.  And  there  is  no  way 
the  Jordanians  are  going  to  let  them  have  something  that  they 
don't  have.   They  will  make  sure  they  will  get  that.   There 
will  definitely  be  changes  there. 

It  is  interesting  to  me  that  kind  of  a  friend  of  yours  is 
so  advanced  in  one  area,  is  advanced  in  a  lot  of  areas,  but  in 
that  area  he  was  really  exporting  ADR  when  ADR  wasn't  even 
accepted  in  the  States.   Each  of  these  reports  has  the  ADR 
project  in  it  that  he  was  doing  in  '84  and  '85,  in  Asia. 
Amazing,  really  amazing. 


Judge  Peckham' s  Methodology 


Mayo:        I  probably  talked  a  lot  about  what  we  did,  and  maybe  you 
didn't  hear  his  name  that  much.   I  think  that  might  be 
unavoidable  because  he  was  so  involved  in  what  we  did  that 
everything  we  did  was  kind  of  part  of  him.   It  was  kind  of 
part  of  both  of  us,  but  there  wasn't  anything  we  did  that 
wasn't  either  his  idea,  or  he  was  moving  the  idea  forward  if 
it  came  from  somebody  else,  because  it  was  really  him  and  me 
working  on  all  this  stuff  together,  so  that  the  legal  reform 
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now  that  exists  in  many  countries  is  really  from  him.  The 
models  and  the  technology  that  he  put  into  it  and  brought  to 
it. 

McGarrigle:   It  comes  through- 
Mayo:        Yes,  it  really  does.  When  I  looked  at  Carol's  [Peckham]  oral 
history  I  was  looking  at  her  discussion  about  making  the  robe 
in  China.   There  is  an  awful  lot  of  that,  that  I  can  give  you. 
I  see  that  is  not  why  you  came  to  talk  with  me,  most 
certainly.   There  is  an  awful  lot  of  humor  and  side  things 
that  went  on. 

McGarrigle:   She  says  she  felt  part  of  his  success  in  Asia  was  because  he 
was  so  Buddha-like. 

Mayo:        You  know,  I  read  that.   I  think  I  might  give  it  a  different 

spin  than  Buddha.   I  believe  that  foreigners  have- -at  least  my 
work  in  twenty-eight  countries—we  go  into  a  country  now  and 
you  expect  that  there  will  be  some  distrust  of  Americans 
because  we  are  kind  of  a  "can-do"--"if  there  is  a  problem  we 
can  fix  it."  Well,  their  thought  sometimes  is,  they  have 
problems  and  Americans  can't  fix  it.   So  there  is  a  distrust 
when  we  go  in.   Many  Americans  have  carried  that  can-do 
ideology  with  them.   If  you  read  a  lot  of  their  foreign 
articles  about  Americans,  that  is  a  primary  criticism.   That 
that  is  the  way  we  are.   Along  with  that,  most  Americans  who 
are  like  that  have  kind  of  an  impatience.   That  is  exactly  the 
opposite  of  the  way  he  is.   He  is  not  that  way.   Peckham  was 
an  extremely  patient,  reflective  person. 

If  you  would  be  a  spectator  to  a  session  that  he  would  be 
involved  in,  no  matter  which  country  you  were  from,  you 
wouldn't  distrust  him  because  he  was  so  patient.   I  mean, 
"We're  not  going  to  finish  this  in  this  conversation.   We  may 
never  finish  it.   But  let's  talk  through  the  thing."  You  are 
not  going  to  distrust  a  guy  like  Peckham  in  a  session  like 
that.   Whereas  another  person  of  equal  talent,  same 
experience,  may  come  across  as  the  American  that  you  don't 
want  to  have  in  the  room  with  you.   "This  is  the  guy  who 
thinks  he  is  going  to  fix  my  process."  When  you  start  talking 
with  Peckham  at  the  beginning  of  three  years  of  discussion 
with  him,  it  is  pretty  clear  that  you  are  going  to  be  able  to 
talk  with  him  the  whole  time  and  you're  going  to  like  working 
with  him. 

We  did  a  big  trial  at  the  University  of  Buenos  Aires.   We 
were  really  concerned  about  it.   There  was  a  lot  of  anti- 
American  sentiment  at  the  university  when  we  got  there,  it  was 
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vocal  and  strong.   We  tried  it  in  a  very  big  forum.   Byrne  was 
going  to  be  the  trial  judge.   I  tried  the  case  against  Sam 
Miller,  a  Morrison  and  Foerster  lawyer.   The  chief  was  going 
to  be  the  trial  moderator.  We  always  had  a  trial  moderator 
and  a  trial  judge.   The  moderator  would  come  in  and  talk  about 
an  American  jury  trial,  how  we  select  juries.   Then  we  would 
do  the  opening  statements  part  of  the  trial.   Then  he  would 
get  up  and  talk  about  direct  and  cross  examination,   Then,  we 
would  do  witness  examination.   Then  he  would  get  up  and  talk 
about  closing  arguments.   The  idea  was  to  let  them  know  what 
they  were  getting  ready  to  look  at  so  they  have  some 
appreciation  of  it. 

We  decided  that  he  would  be  the  moderator  for  that  trial. 
There  were  a  lot  of  catcalls  when  we  got  in  there.   The  trial 
wasn't  even  over,  and  they  felt  so  comfortable  being  with  him 
because  he  was  moderating  this  program.   That  person  is 
usually  the  moderator  for  the  panel  discussion  after  the 
people  who  did  the  trial,  and  the  jurors  were  Argentines,  come 
up,  and  we  do  this  big  panel  discussion.   There  were  over  a 
thousand  people  in  the  audience.   It  was  in  this  huge 
auditorium,  two  stories,  two  floors  of  kids,  students  mostly. 

To  see  the  personality  of  an  audience  change  is  just 
amazing.   It  is  because  of  him.   He  kind  of  goes  in  there  and 
they  ask  a  question.  "Why  do  Americans  think  they  are  so 
forward  thinking  if  in  fact  they  have  the  death  penalty?" 
Well,  you  are  there  to  talk  about  process.   You  are  not  there 
to  talk  about  the  death  penalty.   But,  you  know  you  need  to  go 
off.   "Because  in  the  American  society  we  believe  in  the 
opportunity  for  the  citizenry  to  determine  what  is  going  to  be 
the  law  of  the  country."  He  would  go  through  the  initiative 
process  in  California,  how  we  determine  what  the  will  of  the 
people  is.   Then,  we  have  the  legislative  process.   He  would 
go  through  all  that.   Then,  he  would  talk  about  how  it  is  in 
other  countries  where  the  law  is  not  the  will  of  the  people, 
it  is  the  will  of  the  government  which  does  not  represent  the 
people. 

I  watched  him  present  answers  on  difficult  issues  like 
death  penalty,  abortion  rights,  and  what  appears  to  a  foreign 
legal  scholar  to  be  watching  our  Supreme  Court  all  over  the 
place  and  changing  their  view  about  the  death  penalty  or 
abortion  rights  or  whatever.  And  watching  him  weave  his  way 
through  these  hundreds  of  decisions  he  had  read  and  explain  it 
to  a  person  who  is  looking  at  the  caption  in  the  newspaper. 
It  is  just  really  amazing.  And  to  watch  a  whole  audience  of 
people  turn  around,  again  because  of  that  patience  and 
reflective  attitude.  At  the  end  of  a  program  he  would 
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sometimes  say,  "When  we  leave  here,  we  are  going  home  to  our 
system  which  we  really  like.   It  is  something  we  work  on 
constantly.   It  is  dynamic.  We  are  involved  in  the  dynamic  of 
it.   Now,  can  the  same  be  said  for  you?"  That  is  the  way  they 
would  walk  out  of  those  meetings.   He  would  say,  "We  want  to 
work  with  you  for  you  to  have  a  dynamic  legal  process."  Very 
convincing,  using  that  device. 

So,  when  Carol  says  he  was  Buddha- like.   When  I  saw 
that--.   I  have  read  a  number  of  Chinese  scholarly  articles  on 
what  they  thought  about  Americans  back  in  the  eighties.   And 
he  absolutely  defied  that,  because  they  distrusted  Americans 
for  their  can-do  attitude  and  because  they  were  impatient  and 
aggressive.   And  he  would  come  in  and  be  exactly  the  opposite 
of  that.   That  which  they  were  expecting  they  didn't  get. 
Every  lunch,  every  night  there  is  a  reception.  As  our  lead 
speaker,  he  would  get  up  and  give  these  speeches.   He  would 
prepare  them.   He  would  write  them  out.   He  would  think  them 
out.  We  would  sound  board  them  with  everybody,  Matt  Byrne, 
myself,  Barb,  whoever.   He  would  prepare  them.   The  substance 
would  be,  perhaps,  contributed  by  everybody,  but  the  delivery 
was  his.   It  would  be  impossible  to  come  away  from  one  of 
those  talks  and  be  distrustful  of  the  guy  who  delivered  the 
talk.   That  was  just  not  possible.  We  would  be  working  all 
day  doing  this  commentary  and  then  at  ten  o'clock  at  night  he 
would  be  delivering  one  of  these  speeches. 

These  aren't  the  kind  of  speeches  you  stand  up  and  clap 
about.   This  kind  of  speech  a  Chinese  scholar  would  really 
think  about  three  days  later.   Which  lead  to- -we  were  then 
invited  to  do  so  much  work  in  China.   It  was  because  of  that-- 
we  are  not  here  to  tell  you  how  to  do  it.   We  are  here  to  work 
with  you.   If  you  want  us  to  work  with  you  on  something,  let 
us  know.   We  will  be  glad  to  do  it.  And  that  was  Peckham. 

When  I  first  started  in  the  project,  I  was  a  good  bit 
younger  than  I  am  right  now.   I  guess  I  was  thirty-six, 
thirty-five.   I  was  impatient.   I  was  a  younger  guy.   I  still 
have  a  lot  of  energy,  but  I  probably  had  more  then.   He 
affected  me.   You  could  see  the  diplomacy  of  being  patient. 
Impatience  got  you  absolutely  nothing.   Because  that  was  what 
they  were  expecting  you  to  be,  it  played  into  the  negativism 
of  being  an  American.   I  would  like  to  think  that  I  am  more 
patient  now  and  certainly  more  reflective  because  of  being 
with  him. 

Having  said  that,  Peckham  could  take  criticism  of  our 
process.   No  one  ever  criticized  him.   There  would  be  times 
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when  there  would  be  a  direct  hit  on  the  process  and  he  would 
have  to  take  somebody  on.   Somebody  got  up  in  the  Philippines 
--some  ministry  of  justice  official  was  talking  about  an 
affidavit.   They  were  criticizing  the  affidavit  process  on  a 
search  warrant,  that  it  was  hearsay,  and  how  phony  that  was. 
It  was  very  critical.   It  was  the  only  time  I  ever  saw  Peckham 
light  into  somebody.   He  had  learned  in  the  early  Philippine 
project  that  they  have  this  affidavit  trial,  where  people  were 
actually  being  convicted  through  affidavits.   They  didn't  have 
an  oral  process.   He  just  lit  into  this  guy.  After  having 
seen  him  operate  for  four  days  in  kind  of  a  passive  role,  I 
think  the  Filipinos  didn't  know  what  they  had  on  that, 
[laughing]   I  have  only  seen  him  mad,  livid,  a  few  times  but, 
in  private.   That  was  the  only  time  I  actually  saw  him  really 
mad.   He  just  really  tore  into  that  guy.   It  was  pretty 
brutal,  because  Peckham  was  a  really  smart  guy,  and  the 
Filipinos  speak  English  so  there  wasn't  anything  lost  in  the 
translation  of  this.   [laughter]   He  may  have  had  a  direct  hit 
on  Peckham  but  it  was  a  major  salvo  the  guy  had  dumped  on  his 
head.   Everybody  was  clapping  after  because  it  was  a  problem 
with  their  process  and  he  was  trying  to  attack  ours  and  theirs 
was  really  in  bad  shape. 

He  had  that  capability  of  bringing  all  the  energy  to  bear 
on  one  topic  and  really  addressing  it.   But,  that  was  the  only 
time  I  ever  saw  him  get  into  it  with  somebody  in  a  session. 
The  guy  was  clearly  over-matched.   Let's  just  turn  this  off  a 
second  and  let  me  just  think  through.   [tape  break] 

This  is  198 A  now.   We  had  done  a  week  in  Japan,  a  week  in 
Malaysia,  half  a  week  in  Singapore,  a  week  in  Thailand,  a  week 
in  Taiwan.   We  were  now  in  South  Korea  which  is  the  second  to 
the  last  program.   We  were  at  some  famous  law  firm  there.   We 
had  already  done  the  trial  at  Korea  University,  with  all  these 
young  law  students  hanging  in  the  window  with  the  tear  gas 
outside.   We  were  exhausted.   We  had  been  traveling,  eating 
foreign  food.   Now  we  were  in  one  of  these  never-ending 
conferences,  private  conferences.  We  were  now  talking  about 
what  are  the  real  problems,  in  this  case,  South  Korea- -legal 
process,  not  the  political  problems. 

I  couldn't  take  it  anymore.  We  were  now  close  to  forty 
days  of  doing  this.   I  went  to  the  men's  room.   There  was  a 
stall  there  with  the  door  closed.   I  just  went  into  the  stall 
and  put  the  seat  down  and  just  sat  there  just  to  be  away  from 
it.   I  heard  the  door  open.   I  heard  these  feet  rustling  out 
there,  "Are  you  hiding  in  there?"  I  said,  "Chief,  I  can't 
handle  this  anymore.   I'm  just  exhausted."  Obviously  he  was 
looking  in  the  mirror  and  he  says,  "My  God,  I  look  like  I  have 
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been  fired  out  of  a  cannon."   [laughter]   I  said,  "Yes,  I  feel 
that  way."  He  says,  "Steve,  I  don't  think  I  could  say  one 
more  word."  I  said,  "Well,  who  is  in  there?"  He  said,  "Well, 
Barbara  is  asleep.   Chin  is  in  there  because  he  speaks  Korean. 
He  speaks  Japanese  and  nine  other  languages.   Chin  will  carry 
it.   Let's  just  sit  in  here." 

So,  he  sat  up  on  the  counter.   I  sat  in  the  stall,  just 
sitting  there.   I  was  just  sitting  there  getting  away  from 
everybody.  We  just  sat  there.  We  started  telling  jokes.   I 
thought  to  myself,  the  guy  is  just  the  greatest  guy  in  the 
world  to  travel  with.  Absolutely  the  greatest  guy.   Sometimes 
I  felt  like  he  was  my  age.   Sometimes  I  felt  like  I  was  his 
age. 

I  was  just  kind  of  jumping  around,  thinking  of 
interesting  things.  We  had  been  in  China  a  long  time.   We  had 
been  a  week  in  Beijing,  half  a  week  in  Hung  Tzo  in  meetings. 
A  week  in  Shanghai.   You  know,  the  weeks  don't  work  like  our 
weeks.   They  have  different  work  weeks.   It's  all  messed  up. 
What  is  a  Saturday  is  not  a  Saturday  there  for  them,  a  work 
Saturday  or  a  non-work  Saturday  or  Sunday,  whatever.   Then  we 
went  to  Xian  a  week.   We  worked  in  Kunming  about  ten  days.   We 
were  there  a  long  time.   We  went  to  Guilin  on  the  way  home  for 
three  days. 

It  was  his  birthday.   Remember  I  told  you  he  had  his 
sixty-fifth  birthday  in  '85  on  the  Great  Wall  of  China.   This 
was  now  his  sixty-  seventh  birthday.   November  third  was  his 
birthday.   So,  it  is  November  3,  1987.  We  stayed  up  all  night 
talking.   Carol  and  Byrne  thought  we  were  crazy. 


Mayo:        I  guess  I  am  pointing  this  out  so  you  can  see  he  was  a  very 

deliberative  person.   He  wasn't  an  impetuous  person.   This  is 
the  third  trip  out.  We  had  studied  for  two  years  here  before 
we  got  to  Asia.   It  was  now  our  third  year  in  Asia,  we  were 
doing  these  projects.   So,  we  are  five  years  into  the  work 
together.   Talking  virtually  every  day.   Here  we  are  now.   We 
just  now  decided  at  the  end  of  virtually  forty-two  days  of 
work  in  China,  we  are  going  to  stay  up  all  night  and  attempt 
to  figure  this  thing  out.  We  finished  our  work  so  we  could 
stay  up  longer.   So  we  do  it  on  his  birthday  night. 

We  are  in  this  little  hotel.   I  think  it  is  a  Holiday  Inn 
right  on  the  lake  in  Guilin.   Nobody  wants  to  do  any  more 
touring.   Peckham  and  I  have  not  toured.   We  are  just  totally 
out  of  energy.   We  stayed  up  all  night.  We  begin  working  out 
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what  it  was  we  had  been  doing.  We  were  having  this 
difficulty--!  told  you  earlier—defining  it.   Exactly  what  are 
we  doing.   Could  not  define  it.  We  stayed  up  all  night  trying 
to  figure  it  out.   Listening,  doing  demonstrations,  listening 
to  people  talk  with  us  about  criticizing  our  system,  what 
their  system  was  like.   Stayed  up  all  night  and  didn't  figure 
it  out.   It  was  really  frustrating  to  him  because  he  couldn't 
figure  it  out. 


Refining  The  Goals 


Mayo:        When  we  got  into  Latin  America,  which  was  shortly  after 

Guilin,  within  eighteen  months  we  were  in  Venezuela  and  then 
in  Argentina,  everything  began  to  fall  into  place  then.   What 
we  were  looking  for  was,  I  believe,  a  genuine  interest  on 
behalf  of  a  broad  base  of  legal  reformers  to  modernize  their 
process.   We  needed  that  to  latch  on  to,  to  carry  whatever  the 
momentum  would  be.   To  show  them  all  the  things  that  the 
American  process  might  have  that  perhaps  some  of  which  they 
could  use.   That ' s  what  we  were  looking  for.   It  seems  simple 
now.   In  talking  with  you  it  helps  me  rethink  back  in  '87 
where  we  were.   He  and  I  decided  we  were  going  to  write  a 
mission  statement  for  this  effort.   I  still  have  them  around 
here.   This  is  back  in  1988,  1989.   They  eventually  became 
kind  of  the  articles  of  this  foundation  or  corporation  we  now 
have. 

When  he  took  senior  status,  he  would  stay  home  from  work 
and  just  work  on  it  all  day  and  call  me.   I  forget  where,  I 
was  in  Alaska  or  Hawaii,  or  doing  something.   He  would  call  me 
and  tell  me,  "What  do  you  think  about  this?"  Then  he  would 
fax  me.   Carol  would  go  to  some  machine.   They  didn't  have  a 
fax  machine  in  the  house.   Fax  it  to  me  someplace.   I  would 
work  on  that.   I  would  do  something  and  send  it  back.   It  was 
very  deliberative  for  him.   His  idea,  to  always  be  very 
careful,  to  never  do  something  that  you  had  to  correct. 
Therefore  to  put  in  the  time  and  the  thought  process,  the 
deliberation,  to  make  sure  when  it  was  done  it  didn't  need  any 
correction  later  on,  any  amendment. 

The  idea  of  pilot  projects,  the  idea  of  the  full 
deliberative  process  and  studying  something  before  something 
was  implemented  was--I  certainly  learned  it.   I  would  like  to 
think  I  was  pretty  thorough  myself,  and  analytical.   As 
compared  to  him,  particularly  when  I  was  younger,  absolutely 
not.   I  really  learned  that  from  him. 
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For  two  and  a  half  years,  three  years,  believe  it  or  not 
we  fussed  around  with  this  mission  statement,  trying  to 
identify  exactly  what  it  was.   I  know  it  seems  like,  what 
would  be  so  difficult.  We  could  have  probably  done  it  the 
first  time  we  did  it  in  '87  in  Guilin.   His  view  was,  let's 
not  have  to  amend  it.   How  are  we  going  to  look  if  we  have  all 
of  these  supposedly  prestigious,  talented  people  and  we  are 
changing  our  mission  in  mid-stream?  We  would  look  foolish. 
He  was  right.   So,  we  didn't  do  it.  We  just  kept  talking  and 
thinking  about  it.   I  think  with  a  lot  of  really  talented 
foreign  service  people,  just  incredibly  talented  people  who 
work  for  our  government  in  foreign  countries.   They  have  all 
been  to  the  very  finest  schools.  Worked  with  the  smartest 
people  in  the  world.   Some  of  our  career  ambassadors  are  these 
incredibly  talented,  dedicated,  devoted  people.   A  combination 
of  working  with  all  of  this  mass  of  people  as  only  Peckham 
could  do,  talking  with  them  and  picking  their  brains  and 
getting  ideas.   Eventually,  eventually,  it  sought  out  its  own 
definition. 

I  know  that  we  had  incorporated—it  is  really  too  bad-- 
but  I  actually  incorporated  the  nonprofit  corporation  in 
January  of  "93.   I  went  to  Bolivia  then.  We  did  the  final 
phase  of  the  project  in  Bolivia  in  January  of  '93.   He  was 
supposed  to  go  and  he  was  in  the  hospital.   Just  getting  ready 
to  go  back  to  the  hospital  again  because  they  couldn't  find 
out  what  was  wrong  with  him.  When  I  got  back  I  learned  he  was 
in  intensive  care.   He  found  out  on  his  death  bed,  in  one  of 
his  lucid  moments,  that  we  had  incorporated. 

McGarrigle:   It  was  nice  that  he  found  out. 

Mayo:        It  was  nice  because  he  had  done  so  much  work  on  it.   But 

again,  I  think  we  are  good,  but  I  think  that  we  could  be  a  lot 
better,  because  don't  have  that  type  of--I  would  like  to  say 
judicial  vision  but  I  think  it  is  broader  than  that—we  have 
me  and  I  think  I  am  pretty  good  at  this.   You  do  this  in 
twenty-eight  countries,  you  are  bound  to  pick  up  something  on 
it,  you  know.  We  have  lost  a  lot  of  that  capability  because 
he  hasn't  been  involved  in  the  projects.   The  Bolivia  project 
and  the  Egypt  project  were  almost  at  the  same  time.   He  didn't 
do  either  one  of  them.   The  altitude  in  Bolivia  eliminated 
that.   His  continued  heart  problems  prevented  him  from  doing 
the  Egypt  project.   It  ended  for  him  just  when,  the  really  big 
opportunities  were  presented  to  us.  We  have  not  struggled  on 
these  projects.   I  sometimes  wonder,  how  good  will  we  be  years 
from  now  if  we  don't  have  the  vision  now.   It  was  the  vision 
he  brought  forward  that  got  us  where  we  are  today.   I 
sometimes  think  about  that. 
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Sometimes  when  we  get  in  difficult  projects  —  the 
Palestinian  project  has  been  a  very  difficult  project—a  lot 
of  times  I  am  in  the  West  Bank  or  Gaza  and  I  don't  have  that 
phone  call  that  I  always  had.   It's  been  difficult.   We'll 
talk  about  it  now  and  we  may  have  to  edit  it  out  but—let's 
see  if  I  can  phrase  this  the  right  way.   There  is  an  issue 
that  is  going  on  in  that  area  right  now  that  is  a  really  big 
issue.   One  of  the  resentments  and  the  objections  that  the 
Palestinians  have,  and  rightfully  so,  is  that  in  criminal 
justice  matters  they  are  really  subjected  to  an  Israeli 
military  court.   Not  even  the  Israelis  would  claim  that  there 
are  criminal  justice  safeguards  in  that  court.   Because  their 
military  courts  are  different  of  course  than  the  Israeli 
criminal  justice  courts  where  they  do  have  safeguards.   So, 
they  have  these  special  courts  where  there  is  really  no  legal 
counsel.   It  is  really  pretty  sad. 

One  of  the  issues  as  we  got  into  the  project  is,  what  we 
want  to  make  sure  we  are  able  to  do  is  to  establish  a 
structure  through  the  legal  study  group  that  prevents  the 
design  of  the  newly  created  Palestinian  security  courts  that 
look  like  Israeli  military  courts,  but  establishes  a  regular, 
traditional  criminal  justice  system.   In  a  way  it  looks  like 
that  is  where  they  are  going,  by  the  design.   The  Israelis 
want  that  same  type  of  anachronistic  device  over  the 
Palestinians  that  the  Israeli  military  courts  provide  by 
having  the  Palestinians  do  it  to  themselves.   So  they  are  kind 
of  creating  these  emergency  courts  that  have  no  guarantees  of 
criminal  justice  rights  or  human  rights,  rights.   In  looking 
at  this  thing  evolve,  and  it  is  evolving  out  of  necessity 
because  of  these  continuing  terrorism  acts  but  it's  a 
dangerous,  uncharted  direction  to  take. 

I  don't  know  if  I  can  figure  that  one  out.   Maybe  Peckham 
could  figure  that  one  out,  if  he  was  around  here.   But  it 
would  be  nice  to  be  working  on  a  dialogue  right  now,  trying  to 
sort  these  things  out  right  now. 

There  is  a  young  fellow  who  works  with  us  as  a  program 
reporter,  Martin  Sabelli,  who  clerked  for  Peckham.   I  met 
Martin  from  Peckham.   He  was  really  our  first  program 
reporter.   Really  bright  guy  from  Yale.   He  was  just  out  with 
us  with  the  Palestinians  in  Austria,  so  I  talk  with  him 
frequently.  When  we  were  in  Austria,  I  was  telling  Martin- -we 
were  up  pretty  late  one  night— it's  really  too  bad  that 
Peckham  is  not  around  now.   Talking  about  legal  reform  and 
talking  about  these  issues  is  a  little  bit  different.   We  need 
that  kind  of  patient  reflection  that  he  brought  to  what  we 
were  doing.   Might  influence  our  government  a  little  bit  more. 
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Not  just  the  government  we  are  working  with,  the  host  country, 
but  our  government.  We  really  need  that  too. 

[tape  interruption] 

Mayo:        Peckham  had  been  on,  I  believe  a  1978  visit  to  China  as  a 
member  of  a  congressional  delegation,  maybe  Cranston  had  a 
delegation  or  something.   I  don't  remember.   I  know  that  he 
had  been  there  in  '78.   Going  back  in  '85  he  had  already  been 
there.  We  did  this  trial  in  their  main  court  room.   The  court 
room,  like  every  place  we  had  gone  by  that  time,  was  just  full 
of  people.  All  the  members  of  the  Central  Committee  were 
there.   Virtually  all  the  members  of  the  Communist  Party, 
because  everyone  is  Communist.   But  all  the  Communist  Party 
members  were  there. 

It  was  really  important  that  we  did  that  public  event  in 
Beijing.   It  was  important  for  us.   But  it  was  important  for 
them  because  they  learned  a  whole  other  way  of  doing  things. 
The  whole  idea  of  learning  by  watching  other  people  do  things 
they  had  never  even  thought  about  before  because,  I  guess  they 
had  been  Communist  by  that  time,  so  long,  it  had  really  been  a 
closed  society.   So  that  after  that  trial  they  required  every 
American  delegation  to  come  in  to  do  demonstrations.   That  was 
their  way  of  learning.   That's  how  significant  it  was.   So 
when  Chief  Justice  Lucas  was  there  a  half  year  after  we  were 
there,  they  were  doing  a  patent  law  training  session,  Chief 
Justice  Rhen,  Chief  Justice  of  China,  required  that  they  do  a 
demonstration  or  they  couldn't  do  the  program.   There  wasn't 
going  to  be  a  lecture  program.   They  changed  it.   That's  how 
it  affected  them. 
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I  met  with  Robert  Peterson  on  June  5,  1995  in  his  office  at  the 
University  of  Santa  Clara  Law  School,  where  he  was  preparing  to  take  a 
group  of  law  students  to  Oxford  University  for  the  summer.   My  husband 
had  been  a  student  of  Professor  Peterson's  in  the  early  1980s  and  had 
attended  this  same  summer  institute. 

Professor  Peterson  clerked  for  Judge  Peckham  in  1968-1969  when  the 
San  Francisco  court  was  handling  many  cases  of  draft  evaders.   Peterson 
also  discusses  the  failure  of  the  San  Francisco  National  Bank  and  a 
resulting  class  action  suit.   Peterson  returned  to  clerk  for  Judge 
Peckham  in  1974. 

Professor  Peterson  offered  to  help  in  any  way  possible  with  this 
project,  and  talked  about  other  individuals  who  had .also  clerked  for  the 
judge.   At  his  suggestion  I  contacted  and  interview^  nis  fellow  law  clerk 
Ed  Steinman,  also  a  faculty  member  at  the  law  school. 

Carole  Hicke  edited  the  transcript,  which  Professor  Peterson  then 
reviewed,  making  a  few  changes. 


Leah  M.  McGarrigle 
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CLERKING  FOR  JUDGE  PECKHAM,  1968-1969:   DRAFT  CASES,  BANK 
PROBLEMS,  PEOPLE'S  PARK 


[Date  of  Interview:   June  5,  1995 


Clerking  for  Judge  Peckham;   1968-1969 


Starting  Out 


McGarrigle:   It's  Monday,  June  5,  1995,  and  I'm  here  with  Bob  Peterson  in 
his  office  in  Santa  Clara.   Let's  start  by  talking  about  when 
you  first  went  to  clerk  for  Judge  Peckham,  how  that  came 
about. 

Peterson:    Well,  it  was  a  bit  serendipitous,  actually.   I  had  stopped  by 
to  visit  with  Wylie  Sheldon,  who  was  clerking  for  the  judge  at 
the  time  and  who  was  a  classmate  of  mine.   I  really  didn't 
even  know  what  clerking  was.   He  introduced  me  to  the  judge, 
and  we  began  chatting.   At  the  time,  I  was  teaching  law  at  the 
Wayne  State  University.   I  was  in  my  first  year  of  full-time 
law  teaching  as  an  assistant  professor. 

The  judge  had,  as  I  recall,  a  venue  problem  dealing  with 
a  diversity  case,  and  where  you  could  file  an  automobile 
accident  case.   He  was  looking  at  the  statute  which  he  had  in 
front  of  him.   I  happened  to  have  known  that  the  statute  had 
just  been  amended,  so  I  mentioned  that.   It  was  just  one  of 
these  little  bits  of  knowledge,  when  a  little  learning  goes  a 
long  way.   This  impressed  the  judge  enormously.   [laughs] 

So  we  chatted  a  little  bit  about  that,  and  about 
clerking.   I  think  he  offered  me  the  job,  when  Wylie  was 
leaving,  to  come  and  do  that.   I  wanted  to  come  to  California 
anyway.   Detroit  is  not  a  very  nice  place  to  be,  in  my  view, 
being  a  California  boy. 
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So  I  took  it,  not  really  knowing  much  of  what  I  was 
getting  into.   That  little  venue  problem  was,  1  think,  the 
last  problem  that  I  knew  the  answer  to  in  all  of  the  time  that 
I  worked  for  him.  We  had  to  work  everything  else  out. 

So  I  showed  up  for  work,  as  I  say,  not  knowing  really 
quite  what  to  expect,  and  was  given  a  pile  of  files,  a  Jumble 
of  things:   habeas  corpus  cases,  San  Francisco  National  Bank 
cases,  draft  cases,  and  the  judge  wanted  me  to  give  him  memos 
on  these  various  things.  Being  a  law  teacher,  the  first  memo 
I  wrote  said,  "Well,  on  the  one  hand,  there  are  these 
arguments,  and  on  the  other  hand,  there  are  these  arguments." 
He  sent  it  back  to  me  and  said,  "Now,  that's  not  what  1  want. 
I  want  that  too,  but  I  want  you  to  tell  me  how  you  think  this 
should  be  resolved."  And  I  thought,  Oh,  God,  this  is  going  to 
be  hard.   It's  easy  to  do  the  arguments.   It's  hard  to  decide 
the  case . 

It  was  sort  of  baptism  by  fire,  off  and  running.  Your 
pile  of  cases.   And  every  day  the  judge  would  come  in  and  he'd 
say,  "Well,  let's  take  a  look  at  the  submissions  list.   What's 
been  under  submission,  how  long  has  it  been  under  submission, 
what  can  we  get  decided  today?"   That's  the  way  he  usually 
started  the  day,  "Let's  see  the  submissions  list." 

So  to  get  on  top  of  habeas  corpus  cases,  which  were  a 
complete  mystery  to  me ,  I  went  back  and  I  looked  at  all  the 
memos  that  my  predecessor  had  written  over  the  previous  year, 
and  then  I  saw  that  these  cases  tended  to  fall  into  various 
patterns.   They  weren't  nearly  as  daunting  and  as  difficult  as 
they  appeared  to  be  at  first,  but  the  learning  curve  was  very 
steep. 


Draft  Cases 


Peterson:    During  the  year  I  was  there,  which  was  '68- '69,  I  think,  we 
had  two  major  projects  going.   One  was  the  judge  had  been 
assigned  all  of  the  draft  cases  for  anyone  who  pled  guilty. 
If  you  did  not  plead  guilty,  then  your  trial  could  be  before 
any  of  the  judges  in  the  Northern  District,  but  if  you  pled 
guilty,  then  you  would  be  sentenced  by  Judge  Peckham.   His 
attitude  towards  sentencing  probably--!  say  probably  because  I 
can't  say  for  certain- -reflected  his  attitude  towards  this 
war.   I  don't  think  he  agreed  with  it,  and  he  certainly 
thought  that  given  the  bank  robbers  and  tax  cheats  and  people 
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that  are  the  normal  grist  of  the  criminal  system  there,  that 
by  and  large  these  were  people  of  conscience  and  worth. 

So  he  was  not  sentencing  them  typically  to  prison,  even 
though  I  think  most  of  them  would  go  out  to  Arizona,  a  fairly 
minimum- security  prison.  He  typically  sentenced  a  draft 
defendant  to  probation  and  two  years  of  alternative  service, 
typically  at  the  Los  Angeles  Department  of  Charities.   He 
wanted  them  to  suffer  some  inconvenience,  because  they  weren't 
doing  something  a  good  deal  more  inconvenient,  so  he  wanted 
them  to  move  away  from  where  they  were .   He  would  not  sentence 
them  to  alternative  service  at  their  home,  so  he'd  send  them 
to  L.A.  or  some  other  place,  and  he  wanted  them  to  do 
something  that  was  hard  work,  and  not  very  pleasant,  and 
useful . 

And  that  caused  a  lot  of  controversy,  both  among  the 
colleagues  on  his  bench,  some  of  whom  had  a  harsher  attitude, 
and  certainly  from  Judges  from  other  districts,  like  Texas, 
where  people  were  typically  getting  much  longer  sentences. 
The  maximum,  I  think,  was  five  years. 

So  that's  why  a  lot  of  draft  defendants,  when  they 
decided  that  they  were  not  going  to  go,  and  they  had  tried  to 
get  a  conscientious  objector  deferral  from  their  board  and  had 
been  turned  down,  would  ask  to  have  their  induction 
transferred  to  San  Francisco.   They  would  come  out  here,  they 
would  go  to  the  induction  ceremony,  and  then  refuse  to  step 
across  the  line.   So  that  made  San  Francisco  the  place  where 
the  crime  was  committed.   And  in  the  Constitution,  I've 
forgotten  which  clause  it  is,  but  a  criminal  case  is  one  where 
you  are  constitutionally  entitled  to  be  tried  in  the  district 
in  which  you  committed  the  crime,  so  that  was  now  the  Northern 
District  of  California,  even  though  your  draft  board,  your 
home,  may  have  been  Texas  or  the  Midwest  or  the  East. 

So  that  was  a  controversial  thing,  but  as  one  of  the 
advantages  of  being  a  judge  with  life  tenure,  he  could  call 
them  the  way  he  saw  them,  and  he  stuck  to  that.   I  remember 
one  case,  and  this  is,  I  think,  a  bit  extraordinary.  A  young, 
very  nice-looking,  slightly  built  blond  kid,  1  think  he  was 
from  Arizona,  was  going  to  refuse  to  take  the  probation  and  go 
to  the  Los  Angeles  Department  of  Charities,  because  he  thought 
that  would  be  cooperating  with  this  corrupt  system.   It  caused 
the  judge  a  lot  of  stress,  because  he  knew  if  this  kid  went  to 
prison- -he  was  cute,  he  was  small- -he  was  probably  going  to  be 
raped.   He  was  going  to  become  the  "boy"  of  someone  bigger  and 
stronger  there,  and  he  wasn't  sure  that  this  kid  knew  what 
going  to  prison  really  meant.   I  think  he  put  the  case  over  a 
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couple  of  times  for  sentencing  to  see  if  the  kid  would  come 
around . 

Finally,  he  asked  the  kid's  attorney  if  he  could  talk 
with  this  kid  in  his  chambers,  which  was  pretty  extraordinary. 
And  he  did.   When  the  kid  came  out,  he  took  alternative 
service  in  the  Department  of  Corrections.   I  wasn't  in  the 
room  at  the  time,  but  I  think  the  judge  had  laid  it  on  the 
line  and  told  him,  "This  is  what's  going  to  happen  to  you  if 
you  go  to  prison.   Is  that  the  statement  you're  willing  to 
make?"  And  in  the  end,  he  brought  him  around,  which  I  think 
just  shows  extraordinary  humanity  on  his  part.   I  think  many 
other  judges  would  have  given  up  on  the  case  and  said,  "Veil, 
it's  your  call.   You  go  to  prison  for  two  years,"  or  whatever. 
So  he  had  those  cases. 


Collapse  of  the  San  Francisco  National  Bank 


Peterson:    Then  the  other  big  project  we  had  was  the  collapse  of  the  San 
Francisco  National  Bank- -all  of  the  cases  winding  that  up  for 
the  FDIC,  the  Federal  Deposit  Insurance  Corporation.   Their 
job  was  to  marshal  all  of  the  assets  of  the  bank  that  could  be 
recovered  when  the  bank  failed,  and  settle  all  the  cases,  get 
as  much  money  together  as  they  could,  pay  back  depositors  as 
much  money  as  they  could,  and  if  there  was  anything  left  over, 
which  I  don't  think  there  was,  then  pay  something  back  to 
shareholders . 

So  he  had  a  lot  of  these  commercial  cases,  and  they  were 
spearheaded  by  Charles  Legge ,  who  was  then  at  Bronson,  Bronson 
&  McKinnon  and  is  now  a  federal  judge.   They  tended  to  be 
somewhat  dreary  commercial  cases,  although  Don  Silverthorn, 
who  was  the  president  of  the  bank,  was  a  fairly  colorful  old 
humbug  who  had  managed  to  get  a  lot  of  money  out  of  a  lot  of 
pretty  gullible  people.   He  ultimately  went  to  prison  for 
that.   So  some  of  the  testimony  was  interesting. 

The  big  thing  that  he  did  was  he  settled  a  class  action 
in  that  case,  which  really  settled  all  the  claims  of  all  the 
depositors,  anyone  that  had  any  claims  at  all.   It  was  a  huge 
thing.   And  to  show  how  big  it  was,  when  we  had  the  class 
action  settlement  hearing,  when  all  of  the  attorneys  with 
their  three-piece  suits  filled  the  room,  you  could  just  hear 
all  the  meters  running  as  we  did  this  hearing.   He  brought  in 
all  of  the  files  that  were  involved  on  carts,  so  that  you 
would  have  a  visual- -you'd  see  what  this  really  involved,  and 
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it  was  really  quite  a  lot.   Shareholders  and  various  other 
people  got  up  and  spoke  either  for  or  against  the  settlement, 
and  then  there  were  some  people  that  just  wandered  in. 

There  was  one  man,  I  recall,  who  was  in  sandals  and  had  a 
baby  on  his  hip,  who  apparently  had  missed  the  date  for  making 
a  claim  on  the  bank  because  he  was  down  in  the  Yucatan 
somewhere,  and  so  he  wanted  his  $500  deposit  back,  which  came 
well  within  what  was  insured,  but  he  had  missed  the  date.  We 
were  amused  because  as  he  talked,  we  just  thought  how  many 
thousands  of  dollars  of  meters  were  ticking  away  out  there,  as 
he  made  his  pitch  to  get  his  $500  back.   I  think  someone,  like 
maybe  Charles  Legge  or  someone,  said,  "I  think  we  can  take 
care  of  this,  Your  Honor." 

Then  we  had  another,  a  woman  who  came  up  to  the  podium, 
and  she  was  objecting  to  the  settlement.   She  had  a  very  large 
handbag.   Security  was  quite  lax  back  then.   We  hadn't  had  the 
big  shootings  and  things  that  have  happened  since.   The  judge 
was  asking  her  what  her  interest  in  the  bank  was,  and  she 
seemed  a  little  bit  off.   Finally  she  said,  "I  command  that 
this  settlement  not  go  through,  because  I  am  Jesus  Christ." 
Then  she  reached  into  this  handbag,  and  we  didn't  know  what 
she  was  going  to  come  out  with. 

I  was  sitting  as  the  crier  at  the  time,  at  the  little 
bench  over  at  the  side.   I  saw  the  little  red  light  go  on 
where  the  Judge  has  a  little  button  he  can  push  under  the 
bench,  and  about  the  same  time  that  light  went  on,  Charles 
Legge  came  over  to  my  little  podium  with  a  note  that  said,  "I 
suggest  a  marshal."  Always  very  polite:   "I  suggest  a 
marshal."  I  nodded  to  him,  because  I  knew  they  were  already 
on  their  way  down. 

They  came  down  very  quietly,  just  came  in  and  sort  of  sat 
around  in  the  audience.   They  didn't  come  in  with  guns 
blazing,  but  pretty  much  surrounded  where  she  was  and  just 
watched  her.   She  finally  settled  down  and  went  away,  and  I'm 
not  sure  she  ever  knew  that  the  room  was  filled  with  marshals 
at  the  time. 


Sebastopol  Bank  Robbery 


Peterson:    So  we  wound  up  all  of  those  cases,  and  then  we  had  a  few  more 
exciting  ones.   We  had  a  wonderful  bank  robbery  case,  if  there 
is  such  a  thing,  where  the  FBI  [Federal  Bureau  of 
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McGarrigle: 
Peterson: 


Investigation]  had  done  a  great  job  investigating  this  bank 
robbery  in  Sebastopol  and  finally  had  rounded  up  these 
characters,  arrested  one  of  them  in  Homer,  Alaska.   They 
brought  them  all  in  for  the  trial,  and  it  was  a  very  lively 
trial,  because  there  was  very  graphic  perjury  going  on.   One 
of  the  witnesses,  the  girlfriend  of  one  of  the  bank  robbers, 
who  was  basically  creating  an  alibi-- "Home  with  me  at  the  time 
of  this"--pretty  clearly  lying.  When  she  got  up  to  leave  the 
stand,  she  collapsed.   She  fell  down  the  stairs  and  sort  of 
slid  across  the  floor  and  bumped  her  head  against  the  jury 
rail,  with  all  the  jurors  gaping  and  looking  at  this  scene, 
and  the  defendants  jumping  up,  and  the  marshals  grabbing  them 
so  that  they  don't  do  anything. 

It  is  one  of  the  stories  that  we  liked  to  report  when 
we'd  meet  with  the  clerks  for  the  Ninth  Circuit,  whom  we  often 
met  for  lunch.   We'd  meet  them  out  in  the  park,  and  they  were 
all  so  bored  with  what  they  were  doing,  because  they  were  up 
there  reading  all  these  old  dead  cases.   We  had  real  stuff 
happening  with  real  witnesses  and  real  bad  guys  and  real  liars 
and  real  juries,  and  I  think  they  really  envied  what  we  were 
doing. 

I  think  it  was  that  excitement  of  being  a  trial  judge, 
and  probably  the  fact  that  he  was  going  to  become  chief  judge 
too,  that  persuaded  him  not  to  go  to  the  Ninth  Circuit.   He 
would  often  talk  about  his  colleagues  who  went  up  to  the  Ninth 
Circuit  in  the  same  sort  of  tone  of  voice  as  you  talked  about 
someone  who's  departed:   "Oh,  he's  gone  up  to  the  Circuit 
now."  And  that  was  it. 

I  think  he  enjoyed  having  me  as  a  clerk  because  I  was  a 
professor.   I  didn't  know  anything,  but  he  introduced  me  as, 
"Here's  my  clerk,  Professor  Peterson."  He  liked  to  strut  that 
just  a  little  bit,  but  I  didn't  know  what  I  was  doing. 

Did  he  know  he  was  going  to  be  chief  judge  at  that  point? 

I  don't  think  at  that  point,  but  I  think  opportunities  to  go 
up  to  the  Ninth  Circuit  would  come  around  periodically.   I 
think  there  were  probably  at  least  two  other  people  at  the 
time  ahead  of  him  who  would  become  chief  judge  before  he  did, 
maybe  more.   Still,  there  were  various  forms  of  attrition. 
They  either  became  chief  judge  and  then  superannuated  and  gave 
it  up,  or  they  died  or  something  else.   Then  suddenly—not 
suddenly,  but  the  next  thing  I  knew,  he  was  chief  judge,  and  I 
thought,  Gee,  that  probably  surprised  him  a  little  bit  that  it 
happened  so  quickly. 
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But  once  he  became  chief  judge,  I  think  he  felt  certainly 
that  he  could  be  much  more  effective  as  the  chief  Judge  doing 
what  he  was  doing  there  than  being  elevated  to  the  Ninth 
Circuit. 


More  on  Draft  Cases 


McGarrigle:   I  was  wondering  about  something  else,  too,  early  on.   In  terms 
of  his  appointment  to  handle  all  of  the  guilty  pleas  in  the 
draft  cases,  since  that  ended  up  being  so  controversial,  I 
wondered  how  that  came  about. 

Peterson:    Well,  there  I  don't  know,  to  be  honest  with  you.   I  suppose  it 
was  probably  something  done  by  the  chief  judge  at  the  time, 
and  I  can't  remember  who  that  was.   I'm  sure  at  the  time  that 
it  was  done,  it  probably  was  not  viewed  as  something  that  was 
going  to  be  controversial,  because  I  don't  think  his  views 
were  known  or  as  well  known  as  they  came  to  be,  given  his 
pattern  of  sentencing.   And  then  it  probably  would  become  an 
embarrassment  to  try  to  pry  those  cases  away  from  him  and  take 
them  back.   That  would  have  been  interfering  in  a  fairly 
obvious  way  with  the  judge's  independence. 

So  that  may  have  just  been  something  that  just  happened. 
They  knew  that  they  were  going  to  get  a  lot  of  these  cases,  so 
they  wanted  to  consolidate  them  for  efficiency  and  expertise 
and  everything  else.   Because  he  did  not  get  just  guilty 
pleas,  but  he  did  all  the  pre-trial  work,  too.  That  included 
the  discovery  motions,  it  included  probably  the  most  important 
motion  that  was  involved,  and  that  was- -I  don't  know  what 
you'd  call  it,  but  the  issue  at  the  time  was  whether  or  not, 
when  someone  applied  for  conscientious  objector  status,  there 
was  a  basis  in  fact,  if  I  remember  the  phrase,  a  basis  in  fact 
for  refusing  to  grant  that  status.   That  was  a  question  that 
would  come  before  the  judge,  and  the  judge  had  to  try  to 
decide  whether  or  not  there  was  or  was  not  a  basis  in  fact  for 
that.   There  was  a  considerable  amount  [of  discussion]  about 
whether  or  not  that  was  a  question  of  law  or  a  question  of 
fact.   Is  this  something  that  goes  only  to  a  Jury,  or  is  this 
typically  like  the  kind  of  question  of  law  that  reviewing 
courts  review  all  the  time  when  they  look  at  administrative 
action  and  try  to  decide  whether  or  not  there  is  appropriate 
support  for  what  the  administrative  agency  did,  and  the  draft 
board  is  nothing  other  than  just  another  one  of  the  many 
administrative  agencies  out  there? 
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Again,  I'm  not  sure  how  that  was  ultimately  resolved.   It 
was  something  that  we  struggled  with  quite  a  bit.   I  think 
probably  after  I  left,  it  was  resolved  by  the  Supreme  Court  or 
somebody,  and  I  honestly  don't  know  how  it  ultimately  came 
out.   But  there  was  a  lot  of  pre-trial  work. 

And  then  if  it  went  to  trial,  then  sometimes  they  were 
tried  before  him,  if  that  was  when  the  courtroom  was  open,  but 
they  could  be  tried  by  anybody.   There  were  different 
sentencing  philosophies  on  that  bench.   So  once  you  went  to 
trial,  if  you  were  a  draft  defendant,  you  were  taking  a  pretty 
big  chance,  because  acquittals  were  few  and  far  between.   If 
you  went  to  trial,  it  was  primarily  to  make  your  statement, 
make  your  stand,  make  your  pitch  to  a  jury,  but  there  was  very 
little  latitude  that  a  Jury  had  in  a  case  like  that  to  do 
anything,  so  you  were  probably  going  to  be  convicted.   You'd 
be  facing  some  other  judge  and  some  other  judge's  sentencing 
policy  if  you  didn't  get  Judge  Peckham. 


Clerking  and  Judging 


Peterson:    He  was  a  grand  guy  to  work  for.   He  loved  all  of  his  clerks. 

I  don't  know  if  it  happens  with  other  judges,  but  while  he  was 
alive,  his  clerks  typically  organized  a  clerk  party  of  all  the 
former  clerks  every  year,  or  every  other  year,  but  not  less 
often  than  every  other  year.   We'd  go  to  the  St.  Francis  Yacht 
Club  or  some  similar  place,  have  a  big  dinner,  and  he  and 
Carol  [Peckham]  would  be  there,  and  he  would  stand  up  and 
reflect  on  the  adventures  that  we  had  clerking  with  him,  and 
the  dreadful  antitrust  cases  we  passed  on  to  the  new  set  of 
clerks  that  we  simply  could  never  resolve.   And  every  set  of 
clerks  had  their  set  of  horrible  cases  that  they  Just  couldn't 
figure  out ,  and  so  they  would  package  them  up  and  send  them  on 
to  the  new  clerk  to  see  if  new  blood  could  work  it  out. 

Or  you'd  have  a  patent  case  where  some  gizmo  would  sit  in 
the  office  for  ages,  and  the  judge  has  to  decide  whether  or 
not  it  comes  within  the  state  of  the  art  or  is  new,  and  it's 
something  that  deveins  shrimp  or  something,  you  don't  have  a 
clue.   So  you'd  come  in  and  look  at  this  thing  every  day,  and 
fiddle  with  it,  and  try  to  figure  out  what  to  do. 

I  was  impressed  with,  as  I  say,  how  hard  judging  is,  and 
how  seldom  you're  going  to  get  nice,  clear,  right  and  wrong 
answers.   But  you  have  to  get  decisions  out  and  do  your  best. 
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McGarrigle: 
Peterson: 


One  of  his  passions,  and  I  think  it's  pretty  well  known, 
was  the  First  Amendment.   So  if  you  had  an  interesting  First 
Amendment  case,  he  was  fun  to  work  with,  because  there  he 
would  take  chances.   He  would  go  out  on  a  limb  and  not  worry 
quite  as  much  about  getting  reversed  as  he  might  in  other 
cases.   I  remember  we  had  issues  about  free  speech  on  an 
aircraft  carrier,  and  had  some  other  ones  where  he  really 
would  stick  his  neck  out,  because  he  thought  that  keeping  a 
marketplace  of  ideas  was  really  the  way  to  go,  and  he  tried  to 
keep  that  as  broad  as  possible.   So  those  were  fun. 

I  wasn't  with  him  when  they  did  the  Stanford  Daily  case, 
although  I've  been  accused  of  leading  him  down  the  path  of 
error  with  a  case  called  Zurcher  v.  Stanford  Daily  [436  U.S. 
547  (1978)].   Rather  than  using  a  subpoena,  the  police  raided 
the  Stanford  Daily  office  with  a  search  warrant  to  seize 
photos  of  a  civil  disturbance.   The  judge  ruled  that  this  was 
unreasonable.   The  U.S.  Supreme  Court  ultimately  reversed,  but 
I  didn't  do  it.   [laughs]   That  was  another  clerk  on  another 
watch.   I  agree  with  the  judge's  opinion,  though.   The  Supreme 
Court  is  just  wrong. 

I  clerked  for  him  twice.   When  I  got  done  in  1969,  I  went 
back  to  Wayne  State,  taught  for  another  year,  then  I  came  here 
to  teach  at  Santa  Clara  Law  School.   I  was  having  lunch  with 
him  one  day  and  he  mentioned  that  one  of  his  clerks—this  was 
around  1974--was  going  back  to  clerk  for  Justice  [William  0.] 
Douglas  and  was  leaving  early.   He  didn't  have  another  clerk 
coming  in  until  the  end  of  the  summer.   So  I  suggested  that, 
since  I  had  my  summer  free  because  I  was  teaching,  that  if  it 
would  be  any  help,  I'd  love  to  come  back  and  do  it  for  the 
summer.   Sounded  good  to  him.   So  in  1974,  I  went  back  and 
just  clerked  for  the  summer. 

Oh,  I  didn't  know  that. 

Yes.   So  I  went  back  two  times.   I  had  a  great  time,  really 
enjoyed  it.   My  wife  said  that  she'd  let  me  do  that  only  if  I 
spent  everything  I  made,  so  we  did.   I  don't  think  we  ate  a 
single  dinner  at  home.   We  just  arranged  what  restaurant  we 
were  going  to  meet  at  in  San  Francisco.   I  larded  on  about 
twenty  pounds  that  summer.   In  fact,  I  recently  threw  away  a 
suit  that  I'll  never  wear--I  bought  it  that  summer,  big 
mistake,  and  never  wore  it  again  because  it  was  so  big,  and 
then  when  I  quit,  I  shrank  back  down.   But  it  was  a  great 
summer,  and  I  really  enjoyed  that. 
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Judge  Peckham's  Family 


Peterson:    What  else  could  I  tell  you  about  the  judge?  Well,  his  first 
wife,  unfortunately,  passed  away,  Harriet.   Then  he  in  the 
fullness  of  time  met  Carol,  whom  I  guess  you've  chatted  with. 
I  have  it  from  the  judge--!  couldn't  swear  to  it,  but  I  think 
it's  true- -that  he  proposed  to  her  driving  back  from  a  dinner 
at  our  house  up  here  in  the  Santa  Cruz  mountains ,  I  think 
given  the  courage  by  a  bottle  of  Tanqueray  gin  that  we  all 
worked  on  in  the  course  of  that  dinner. 


A  year  or  two  later,  when  Bonnie  and  I  finally  finished 
that  bottle,  I  presented  it  to  him  down  at  the  courthouse.   He 
thought  I  was  giving  him  a  gift  of  a  bottle  of  gin,  which 
would  have  been  really  inappropriate- -he  said,  "No,  no,  no." 
I  said,  "No,  Judge,  it's  empty.   This  is  the  bottle." 
[laughter]   He  just  kind  of  grinned.   I  don't  know  if  he  kept 
it  or  not.   But  I  think  that's  how  that  finally  came  about. 

McGarrigle:   Did  you  know  Harriet  as  well? 

Peterson:    Yes,  fairly  well.   She  came  to  the  court  a  lot,  and  we  visited 
in  the  house  a  few  times.   She  got  ill,  she  had  cancer,  I 
think.   It  was  a  long—it  wasn't  debilitating  at  first,  but 
ultimately  she  finally  died.   So  that  was  a  blow.   It's  always 
interesting,  though,  to  see  someone  as  grand  and  as  powerful 
as  Judge  Peckham  sort  of  in  the  family  setting  with  his  two 
daughters,  for  whom  he's  just  "Dad."  Of  course,  he's  a  grown 
up,  and  "Oh,  come  on,  Dad."   [laughter]   It's  just  two 
different  worlds  that  you  live  in. 


But  what  else? 
long  time  ago. 


I  don't  remember  anything  else,  it's  a 


People's  Park  Case 


Peterson:    Oh,  yes,  we  had  the  People's  Park  case.   It  was  spring,  1964, 
I  think.   That  was  the  first  People's  Park  demonstration,  when 
they  were  arresting  lots  and  lots  of  people  over  in  Berkeley 
and  taking  them  out  to  the  Santa  Rita  Jail.   I  think  Terence 
Hallinan  was  representing  them,  and  came  in  to  try  to  get  a 
temporary  restraining  order  from  us  to  stop  the  arrests, 
because  he  said,  "These  people  are  being  mistreated  at  the 
jail."   It  was  very  difficult  to  deal  with  something  like 
that.   How  do  you  enjoin  people  from  mistreating  people?  How 
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do  you  even  draft  an  order  like  that?  If  they're  going  to 
take  them  to  Jail,  there  are  going  to  be  some  restraints.   So 
how  do  you  stop  it? 

Ultimately  we  came  to  the  conclusion  that  observers  would 
be  the  best  way,  much  like  I  guess  you  try  to  do  in  Bosnia 
today.   So  instead  of  trying  to  write  an  elaborate  order  of 
how  you  can  deal  with  people  that  you're  arresting  in  People's 
Park,  he  said  you  had  to  let  observers  in,  simply  to  be  there, 
and  that  will  have  a  real  prophylactic  effect,  and  I  think  it 
did.   But  that  was  pretty  exciting,  because  we  thought  we  were 
going  to  get  some  business  on  the  weekend  too.   We  rarely  caae 
in  on  weekends,  but  we  were  all  there  waiting  to  do  justice  if 
anyone  showed  up  on  Saturday  looking  for  a  temporary 
restraining  order  or  whatever.   Ve  got  deli  sandwiches  and  a 
bottle  of  wine  for  the  clerks.   No  business  came,  but  we 
watched  it  all  on  television,  and  expected  that  we  might  be 
asked  to  do  something  over  that  weekend.   It  didn't  happen. 


Warehousemen  and  Longshoremen  Strike 


Peterson:    Another  huge  case  we  had  was  the  Warehousemen  and  Longshoremen 
strike,  which  tied  up  shipping  on  the  entire  West  Coast.   I 
think  it  was  early  1969.   The  Warehousemen  and  Longshoremen 
had  gone  on  strike  because  I  think  chey  had  concluded  that  the 
contract  that  they  had  negotiated  earlier  was  not  a  very  good 
contract,  and  they  didn't  want  to  wait  until  it  was  due  again 
to  strike,  so  they  were  striking  in  the  middle  of  their 
contract,  which  was  illegal,  because  they  had  agreed  that  they 
would  work  for  whatever  the  contract  terms  were,  three  years 
or  five  years,  without  striking. 

But  container ization  was  coming  so  quickly,  and  they  were 
losing  the  business  of  stuffing  and  uns tuff ing  the  containers. 
Because  when  you  had  bulk  cargo,  there  was  a  lot  of  work  for 
warehousemen  and  longshoremen,  because  you  loaded  stuff  in  the 
ships  and  you  took  it  off.  Well,  now  it  was  being  loaded  into 
containers  elsewhere,  and  all  you  did  was  put  this  huge 
container  on  the  ship.   That  took  no  time  at  all  and  it  was  a 
real  threat  to  their  jobs. 

So  they  went  out  on  strike,  and  the  question  was  whether 
or  not  they  could  be  enjoined.   Can  you  force  people  to  go  to 
work?  And  that  was  itself  a  novel  question  at  the  time.   They 
had  gone  to  arbitration,  and  the  arbitrator  had  said,  "Go  back 
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to  work,"  so  they  had  exhausted  all  the  other  remedies,  and 
now  they  were  before  us. 

Ultimately,  we  decided  that  they  did  have  to  go  to  work, 
but  it  was  very  difficult  for  the  judge  to  do  that,  because  he 
was  an  old  labor  lawyer.   He  had  unions  and  seamen  and  people 
like  that  as  his  clients  when  he  was  in  practice.   It's  a 
tough  question,  but  that's  the  way  it  fell  out.   It's  another 
one  of  those  cases  where  we  as  the  clerks  were  sitting  there, 
again  on  a  weekend,  one  of  the  few  weekends  we  had  to  work, 
poised  over  our  typewriters ,  thinking  that  for  every  character 
that  we  strike  on  the  typewriter,  probably  tens  of  thousands 
of  dollars  were  being  lost  out  there  by  somebody.   It  was  such 
a  huge  thing;  ships  were  lined  up  outside  San  Francisco,  the 
ships  were  not  leaving  other  ports  all  around  the  world, 
because  they  couldn't  come  to  San  Francisco  and  get  unloaded. 
So  it  was  an  exciting  case. 

1  remember  the  brief  for  the  union;  1  think  it  was 
written  by  a  fellow  named  Sheldon  Leonard.   He  may  still  be 
around.   It's  a  wonderful  brief.   It's  very  short,  it  was  only 
about  twelve,  fifteen  pages.   I  kept  that  for  a  long  time 
afterwards  just  as  a  model  of  how  well  you  could  write 
something,  even  though  he  ultimately  lost  on  the  merits  of  the 
case.   It  was  really  a  wonderful  piece  of  work.   I  kept  it  as 
a  souvenir  for  a  while. 


San  Jose  Federal  Court  Building 


Peterson:    Now,  what  else?  I  was  just  trying  to  recollect  some  things 
last  night.   It  goes  back  a  long  way.   Oh,  yes,  the  San  Jose 
court.   The  federal  building  that  we  have  in  San  Jose  now  is 
largely  due  to  his  efforts.   But  at  the  time,  we  had  a  federal 
courtroom  down  here.   We  rented  it,  I  think,  for  a  dollar  a 
year  on  Market  Street  from  the  superior  court,  because  they 
had  courtrooms  but  they  didn't  have  enough  superior  court 
judges  to  fill  them  yet.   So  that  was  the  federal  court  in  San 
Jose.  We  would  periodically  pack  everything  up  and  drive  down 
here  with  the  files  and  do  San  Jose  business. 

The  judge  wanted  to  keep  a  lot  of  business  in  San  Jose, 
if  it  had  any  San  Jose  connection  at  all;  he  wanted  to 
ultimately  get  a  courthouse  down  here,  so  he  wanted  to  show 
that  there  was  a  need.   He  always  felt  that  the  San  Jose  area 
was  somewhat  shortchanged  by  the  San  Francisco  types  who  sort 
of  balked  at  appearing  down  here. 
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Peterson:    We  had  some  interesting  cases.   One  of  them—it  was  one  of  the 
few  times  that  the  judge  actually  got  mad  and  kind  of  lost  his 
cool  on  the  bench.   It  was  a  suit  against  Eli  Lilly,  and  was 
brought  by  Bob  Morgan.   That  was  the  plaintiff's  attorney,  Bob 
Morgan.   And  it  was  defended  by  Ed[win  A.]  Heafey,  Jr.,  who 
represents  Eli  Lilly.   It  was  about  a  birth  control  pill 
called  C-quens,  which  was  unlike  I  think  other  birth  control 
pills,  which  are  a  standard,  uniform  dose.   Sequens  was  a 
sequenced  dose  of  different  things,  so  you  had  to  take  these 
pills  at  the  right  time. 

This  married  woman  had  a  healthy,  normal  baby,  and  it  was 
a  products  liability  case.   She  was  saying  the  product  didn't 
do  what  it  was  supposed  to  do,  so  Eli  Lilly  should  be  the 
father,  and  in  essence  help  out  with  support.   It  was  a  novel 
case,  a  very  interesting  one.   Ultimately,  after  various 
motions,  we  let  it  go  to  the  jury,  and  the  jury  came  back 
"zero."   I  don't  know  how  they  decided  that,  but  it  was  a  zero 
case. 

But  Bob  Morgan  had  a  series  of  these  cases.   So  then  the 
next  case  was  coming  up  and  was  being  scheduled  for  trial,  and 
Ed  Heafey,  Jr.,  wanted  the  case  moved  to  San  Francisco.   He 
was  really  pushing  the  judge  hard  to  move  it  to  San  Francisco. 
Then  he  said  something  like,  "There  are  no  hotels  in  San  Jose 
for  our  experts,  our  very  prestigious  experts,  to  stay  in,  and 
there's  no  airport."  Well,  it  was  like  these  people  don't 
know  this  place  exists.   Of  course  there  are  hotels  and 
there's  an  airport. 

That  really  pushed  his  button,  and  he  was  so  mad  that  he 
finally  got  up  and  left  the  bench  and  went  into  his  chambers. 
I  walked  around  into  his  chambers,  opened  the  door,  and  he 
sort  of  waved  me  away.   I  shut  the  door  and  let  him  be.   But 
that  implication  that  this  is  such  a  backwoods  area  really 
made  him  cross. 

McGarrigle:   He  really  liked  San  Jose? 

Peterson:    Oh,  yes. 

McGarrigle:   And  had  long  associations  with  the  area. 

Peterson:    Yes.   Well,  he  lived  down  here  and  he  was  from  here,  lived  in 
Palo  Alto.   He  was  the  one  who  put  together  the  committee  that 
pushed  and  pushed  and  pushed  for  a  federal  building  in  San 
Jose.   In  fact,  it's  one  that  I  served  on,  in  a  not  very 
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McGarrigle: 
Peterson: 


important  capacity- -the  Advisory  Committee  to  the  Federal 
Court  in  San  Jose --but  its  main  purpose  was  to  get  a 
courthouse  here  and  get  that  federal  building  down  here ,  which 
of  course  they've  named  after  him  now,  which  is  a  great  honor. 
So  that's  where  it  came  from.   If  it  hadn't  been  for  him, 
they'd  still  be  carting  their  files  down  here  and  sitting  in 
some  temporary  quarters  somewhere. 

He  had  other  very  big  cases  from  this  area,  like  the  San 
Jose  Unified  School  District  case,  the  big  desegregation  one, 
but  I  didn't  have  much  to  do  with  that,  so  I  can't  fill  you  in 
on  what  was  probably  some  very  colorful  stuff  there.  What 
else?  Do  you  have  any  ideas? 

He  seems  to  have  had  such  patience. 

Yes.   As  I  say,  the  only  time  I  ever  saw  him  lose  it  was  this 
sort  of  stab  at  San  Jose.   He  was  defending  San  Jose.   It  just 
really  made  him  angry.   No,  he  had  a  lot  of  patience,  was 
always  very  courtly.   I  think  people  liked  to  appear  before 
him,  because  he  was  always  respectful. 


Responsibilities  of  Clerks 


Peterson:    He  thought  about  cases  a  lot.   That's  part  of  why  he  was 

always  consumed  by  that  submission  list.   He  wanted  to  see  it 
every  day,  because  he  would  mull  things  over,  and  sometimes 
attorneys  would  get  pretty  impatient  with  that,  because  if  it 
was  a  tough  case,  it  might  sit  under  submission  for  quite  a 
while.   We  clerks  would  work  it  up,  and  then  we  would  go  in. 
He  was  not  a  judge  where  you'd  shove  the  paper  under  the  door 
and  then  he'd  shove  something  under  your  door.   You  came  in 
and  you  sat  down  and  you  talked  about  it,  and  you  made  your 
case  for  how  you  thought  it  should  come  out. 

Then  he  would  prod  you  and  push  you  a  little  bit,  and  if 
he  agreed  with  you,  then  that  would  be  that,  but  if  he  didn't 
or  if  he  had  some  doubts,  he  would  send  you  back  to  poke  at 
another  little  area  a  little  bit  and  see  what  you  could  come 
up  with.   That  process,  for  attorneys  that  wanted  decisions 
right  away,  could  be  a  pretty  painful  and  frustrating  one, 
because  they  didn't  always  get  them. 

Then  as  I  say,  there  were  the  intractable  cases  that  were 
just  monsters.  With  the  grist  of  what's  going  through  all  the 
time,  with  your  habeas  corpus  cases,  your  discovery  motions, 
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we  didn't  have  magistrates  then,  so  all  the  discovery  stuff 
came  before  the  judge.   Your  summary  judgment  motions,  and 
then  there's  always  this  big  case  looming  there  that  you  just 
never  seem  to  have  the  time  to  get  to,  because  every  day,  the 
dance  card  was  filled  when  you  came  in.  Ultimately,  of 
course,  you  had  to  get  to  it.   You  just  had  to  shove  stuff 
aside  and  do  it,  or  pass  it  on  to  the  next  set  of  clerks. 

As  a  matter  of  fact,  the  other  clerk  that  I  clerked  with 
is  Ed  Steinman,  who  is  one  of  my  colleagues  on  this  faculty. 
Although  we  arrived  at  Judge  Peckham's  doorstep  on  very 
different  routes,  we  both  ended  up  here  in  the  end.   After  Ed 
Steinman  clerked  for  the  judge,  I  think  he  had  three  other 
cases  where  he  appeared  as  counsel  before  the  judge.   People 
think  you  get  some  advantage  to  that.   Well,  the  judge  ruled 
against  him  I  think  in  all  three,  and  in  all  three  they  went 
to  the  U.S.  Supreme  Court,  and  Ed  won  them,  so  he  got  the 
judge  reversed. 

McGarrigle:   [laughs]   That  was  interesting. 

Peterson:    Yes,  he  can  tell  you  about  those.   He  might  be  someone  worth 
chatting  with,  because  he's  had  that  subsequent  experience  of 
appearing  before  the  judge  and  getting  him  reversed. 

McGarrigle:   It  sounds  like  Judge  Peckham's  style  was  to  give  his  clerks  an 
awful  lot  of  intellectual  freedom  to  explore. 

Peterson:    Oh,  yes.   That's  what  made  it  such  a  great  job,  and  I  think 

such  a  hard  one  too,  because  if  it  was  something  where  a  memo 
was  being  done,  if  he  wasn't  ruling  on  something  from  the 
bench,  some  evidence  issue  or  something  like  that,  if  it  came 
to  you,  he  wanted  you  to  tell  him  how  you  thought  it  should  be 
decided,  and  why.   He  didn't  want  anything  namby-pamby.   He 
liked,  if  you  could,  for  you  to  present  something  to  him  which 
was  in  the  style  of  an  order,  which  he  could  sign  if  he  agreed 
with  it.   So  you  wrote  it,  and  that  was  the  first  thing.   Then 
he  looked  at  it,  and  he  would  make  changes  in  it  or  send  it 
back,  or  if  he  liked  it,  that  was  it.   [telephone 
interruption] 

McGarrigle:   You  know  Joseph  Houghteling  who  was  a  longtime- 
Peterson:    Yes. 

McGarrigle:   He  told  me  that  he  always  envied  Judge  Peckham  the  influx  of 
new  energy  that  his  clerks  brought. 
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Peterson: 


McGarrigle: 


Peterson: 


That's  why  he  liked  to  change  his  clerks.  He  typically  kept 
his  clerks  for  only  a  year.   Some  other  Judges  would  keep 
their  clerks  for  two  years.   I  don't  know  if  he  changed  that 
later  in  his  tenure  as  he  got  more  involved  in  historical 
projects,  and  he  might  have  wanted  some  more  continuity.   But 
he  really  liked  having  young  people,  and  occasionally  the 
young  professor,  I  guess,  coming  through  and  keeping  him 
fresh,  and  I  think  keeping  his  attitude  in  touch  with  the  way 
young  people  were  thinking,  because  it's  very  insular,  being  a 
judge.   Very,  very  easy  for  you  to  get  wrapped  up  in  a 
completely  unreal  world  if  you  don't  have  that  kind  of 
contact. 

I  think  most  judges  would  agree  with  that.   That's,  I 
think,  why  the  U.S.  Supreme  Court  takes  kids  out  of  law  school 
to  be  clerks.   They  don't  know  anything,  and  I  didn't  know 
anything.   But  they're  reasonably  bright,  and  they're  young 
and  fresh  at  least.  They  may  bring  an  approach  to  a  problem 
that  is  different.   I  know  he  believed  that,  and  he  always 


tried  to 
Yale. 


take  a  clerk  from  Stanford  and  I  think  a  clerk  from 


We've  had  a  few  clerks  from  Santa  Clara  that  clerked  for 
him.   Let's  see,  a  woman  named  Serventi,  Patty  Serventi,  I 
think,  was  a  Santa  Clara  grad,  worked  for  him.   And  Alice 
Mead,  who  went  on  to  become  a  professor  at  Arizona  and  then 
now  is  back  in  the  Bay  Area  working  on  medical  ethical  issues 
with  a  foundation,  I  think.   So  there  are  at  least  two  Santa 
Clara  clerks.   There  may  have  been  more;  I  just  remember 
those. 

As  I  said,  Marshall  Goldberg  was  one  of  the  more  colorful 
ones,  because  immediately  after  he  clerked  for  the  judge,  he 
went  to  Hollywood,  and  he's  still  a  screenwriter.   So  he's 
made  a  success  of  it  in  an  area  where  it  is  very  hard.   There 
are  a  few  others  who  have  become  academics . 

You  have  a  scrapbook  that  is  a  photocopy  of  photos  and 
clippings.   The  copy  isn't  too  good,  it's  done  by  the 
secretary.   It  was  put  together  to  celebrate  the  judge's 
twenty  years  on  the  bench. 

Yes.   He  certainly  had  a  very  loyal  staff,  like  Opal.   She  was 
great.  Oh,  there's  Wylie  Sheldon,  my  old  classmate, 
[flipping  through  scrapbook]   There's  John  Letton.   I  think 
John  Letton  may  have  had  a  brief  spell  clerking  for  the  Judge 
too,  and  he  was  also  a  classmate  of  mine.  He's  now  a  superior 
court  judge  up  in  Weaverville.   When  I  started  clerking  for 
the  judge,  we  had  a  dart  board  in  the  chambers  that  had 
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various  things  on  it  like,  "Refer  to  Pogo"--that  was  John 
Letton's  nickname- -"Refer  to  Pogo;  Grant;  Deny;  Take  Under 
Submission."  That  always  disturbed  the  attorneys.   Ve  didn't 
really  use  it,  but  [laughter]  we  kept  it  there. 

And  Gerald  Sekiya  is  practicing  in  Hawaii,  I  saw  him  a 
couple  of  years  ago. 

Oh,  and  here's  Ed  Steinman's  recollections  of  that  same 
weekend  when  we  were  waiting  to  do  justice  in  People's  Park. 
"Munching  and  imbibing  in  the  judge's  chambers  in  an  empty 
federal  building  on  a  Saturday  while  monitoring  on  television 
the  events  at  People's  Park,  the  judge's  pen  poised  to 
consider/grant  any  and  all  emergency  petitions." 

McGarrigle:   I  haven't  seen  that  before. 

Peterson:     [continuing  through  scrapbook]   Also,  I  clerked  a  little  bit 
with  Steve  Fleisher.   We  overlapped  just  a  bit.   He  came  in 
right  at  the  end  of  my  first  stint  as  a  clerk.   Then  when  I 
came  back  in  '74,  it  was  David  Robertson,  who  is  a  partner  in 
Morrison  &  Foerster  now.   It's  always  interesting  to  work  with 
other  people,  too. 

McGarrigle:   It  sounds  like  a  Who's  Who  of  the  legal  community  in  the  Bay 
Area  now. 

Peterson:    Yes,  a  lot  of  them  have  been  very  successful.   Oh,  Beghosian's 
Rug  [v.  Barvick  Mills] .   [laughs]   Be ghosian- -that's  a 
reference  to  one  of  the  awful  cases  that  got  passed  on  from 
clerk  to  clerk.   It  was  the  Beghosian  Brothers  v.  Barvick 
Hills,  and  it  was  an  antitrust  case  that  was  being  pursued 
primarily  by  Timothy  Fine  for  the  plaintiff,  and  Charles  Legge 
was  also  defending  that,  even  though  it  wasn't  a  San  Francisco 
National  Bank  problem,  it  was  just  another  case. 

I  remember  one  exchange  on  a  discovery  matter,  Charles 
Legge  said  something  like,  "That's  going  nowhere,  Tim. "  And 
Timothy  Fine  relied,  "Well,  let's  take  a  look  at  the  documents 
and  see,  Chuck . "   [laughter]   So,  I'll  see  you  and  I'll  raise 
you. 

We  all  had  our  nightmare  cases. 

There's  Carole  Goldberg.   She's  associate  dean  at  UCLA. 
And  Marshall  [Goldberg].   Yes,  a  lot  of  these  people  came 
later.   I  really  didn't  know  them,  except  that  I  would  meet 
them  at  the  reunions  that  we  had. 
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McGarrigle:   I  think  that's  fairly  unusual,  for  the  group  to  stick  that 
close  together. 

Peterson:    Yes,  I  think  it  is.   I  think  it's  just  the  great  respect  and 
affection  that  everyone  had  for  Judge  Peckhan,  because  he  was 
such  a  grand  person  to  work  for.  And  he  gave  you  that 
responsibility  that  made  you  feel  that  you  were  a  very 
important  part  of  this,  because  you  got  the  first  crack  at  it. 

Oh,  here's  another  academic,  Steve  Block  [deceased 
10/21/84] ,  University  of  Minnesota. 

He  had  another  clerk  that  I  think  became  a  dean,  or  at 
least  an  acting  dean.   Yes,  Bryant  Garth.   Bryant  Garth  either 
became  dean  or  acting  dean  at  the  University  of  Indiana. 

These  youngsters  all  came  after  my  time.   I  can't  add 
much  to  that.   He  had  some  other  exciting  cases,  like  the 
Larry  Layton  case.   I'd  have  liked  to  have  been  involved  in 
that  one,  but  I  wasn't.   I  do  use  a  hypothetical  from  that 
case  when  I  teach  my  evidence  class,  dealing  with  nonassertive 
conduct,  and  when  it's  hearsay  and  when  it's  not. 

You  may  recall  that,  following  a  visit  by  Congressman 
[Leo]  Ryan,  members  of  the  People's  Temple  in  Jonestown, 
Guyana,  began  committing  mass  suicide  [1978].   At  the  same 
time,  a  number  of  the  followers  of  Jim  Jones  followed  Ryan  to 
the  airport.   Ryan  was  accompanied  by  Larry  Layton,  who  was 
ostensibly  leaving  the  cult.   Ryan  boarded  one  plane,  Layton 
the  other.   The  cult  members  opened  fire  on  Ryan's  plane, 
killing  him.   They  did  not  fire  on  Layton' s  plane.   Layton  was 
charged  with  conspiracy,  I  think,  to  kill  a  member  of 
Congress- -a  federal  offense  even  though  committed  in  another 
country.   The  evidence  issue  is  whether  the  presecution  can 
use  evidence  that  the  shooters  targeted  Ryan's,  but  not 
Layton' s,  plane  as  evidence  that  Layton  was  a  conspirator  with 
them.   They  had  assumed  that  because  he  was  in  the  other 
airplane,  he  would  shoot  the  people  himself,  and  they  didn't 
need  to  do  it.   That  was  the  argument.   So  it's  a  nice 
hypothetical. 

McGarrigle:   What  other  courses  do  you  teach  generally? 

Peterson:    Oh,  here's  Alice  Mead.  Oh,  I  teach  evidence,  I  teach  torts, 
civil  procedure,  and  products  liability. 

McGarrigle:   That's  quite  a  bit. 
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Peterson:    Yes.   I  don't  do  civil  procedure  and  torts  at  the  same  time. 
It  just  depends  on  what  they  want  me  to  do  in  a  year,  because 
that's  a  first-year  course.   So  I'll  do  one  or  the  other. 

This  is  great,  I've  never  seen  this.   [looking  at  scrapbook] 
[discussion  deleted] 
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INTERVIEW  HISTORY- -Edward  Steinman 


I  interviewed  Professor  Edward  Steinman  of  the  University  of  Santa 
Clara  Law  School  on  July  24,  1995  in  his  lovely  home  in  San  Francisco. 
While  his  small  children  played  in  another  part  of  the  house,  he  spoke 
about  the  period  during  which  he  and  Professor  Robert  Peterson  clerked 
for  the  judge  in  1969.   This  was  at  the  time  when  the  San  Francisco 
courts  were  handling  many  cases  of  draft  evaders  —  cases  that  were 
becoming  known  throughout  the  country.   Steinman  also  recalls  the  Larry 
P.  case,  in  which  Judge  Peckham  virtually  invalidated  the  use  of  IQ 
testing  in  the  Northern  California  district.   Professor  Steinman  is  an 
animated  speaker,  lively  and  quick  with  his  thoughts  and  ideas.   He  and 
Professor  Peterson  have  been  colleagues  at  the  law  school  for  over  twenty 
years. 

Following  the  interview  regarding  Judge  Peckham  and  at  my  request, 
he  discussed  his  current  work  in  the  area  of  hunger  issues  among  the 
homeless. 

Carole  Hicke  edited  the  transcript  to  clarify  some  sentences  and 
eliminate  repetition.   The  draft  was  then  reviewed  and  returned  by 
Professor  Steinman. 


Leah  M.  McGarrigle 
Interviewer /Editor 

December  1995 
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CLERKING  FOR  AND  PRACTICING  BEFORE  JUDGE  PECKHAM:  DRAFT  AND 
DESEGREGATION  CASES  AND  THE  IQ  TEST 


[Date  of  Interview:   July  24,  1995]  ## 


Clerking  for  Judge  Robert  Peckham:   1969 


McGarrigle:   Let  me  start  by  asking  you  when  you  first  met  Judge  Peckham. 


Applying  for  the  Position 


Steinman:    I  first  met  the  judge  when  I  interviewed  him  in,  must  have 

been  probably  the  fall  or  winter  of  1968.   I  was  finishing  my 
third  year  at  law  school  and  decided  I  wanted  to  clerk  for  a 
judge,  decided  I  wanted  to  be  on  the  trial  level,  not  at  the 
appellate  level.   I  wanted  to  be  where  it  was  more  interesting 
and  exciting.   I  knew  I  wanted  to  be  based  in  San  Francisco, 
and  I  thought  it  might  be  an  interesting  way  to  get  to  meet 
some  of  the  lawyers  and  be  exposed. 

And  given  my  politics,  I  only  applied  to  two  judges.   One 
was  Stanley  Weigel,  and  one  was  Judge  Peckham.   I  didn't  apply 
to  [Alfonso]  Zirpoli  because  Zirpoli  only  took  from  Boalt 
[Hall  School  of  Law] ;  that  was  known.   It  was  not  even  worth 
it  to  apply.   And  I  must  admit  that  I  really  wanted  Weigel, 
because  his  reputation  at  the  time- -he  was  far  more  liberal. 
He  probably  was  somewhat.  And  ridiculously  enough,  when  I  got 
the  offer  from  Judge  Peckham,  I  stalled,  hoping  that  I  would 
hear  from  Weigel.   I  can't  remember  what  happened,  but  the 
bottom  line  was  that  I  didn't  hear  from  Weigel,  or  I  got  smart 
and  took  Judge  Peckham. 
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McGarrigle: 

Steinman: 


So  we  had  an  interview,  and  I  have  no  real  memory  of  it, 
but  I  know  it  was,  "Who  is  this  man  who  is  so  smiley  and  happy 
and  seems  so  folksy?"   I'm  sure  we  talked  about  my  journalism 
background,  and  I  had  been  doing  civil  rights  work  in  the 
South.   I'm  sure  we  talked  about  that.   And  knowing  Judge 
Peckham,  we  talked  hardly  any  law  at  all. 

I  was  probably  either  naive  enough  or  cocky  enough  that  I 
did  no  research  on  him  to  know  what  type  of  cases  he  had 
handled.  Nowadays,  as  a  law  professor,  I  tell  my  students, 
"You  find  out  every  word  the  Judge  you're  applying  to  has  said 
so  you  can  impress  her  or  him  by  saying,  'Oh,  yes,  your  Smith 
decision  was  wonderful.'"  But  I  didn't  do  that  with  Peckham. 
I  just  knew  he  was  a  sort  of  liberal  federal  judge. 

And  that  was  the  year  before  you  started  clerking  for  him? 

Yes,  and  nowadays  the  process  is  quite  different  because  of 
all  the  gamesmanship  that  is  entailed  in  seeking  clerkships. 
There  is  now  an  agreement  among  most  federal  judges  that  they 
will  interview  at  a  certain  time,  they  will  make  decisions  at 
a  certain  time.   But  in  those  days,  a  clerkship  was  either  not 
as  desirous  or  competitive,  so  the  interviewing  process 
occurred,  my  memory  was  like  in  the  middle  of  the  third  year. 
As  then  as  now,  the  most  important  thing  is  to  get  the 
interview,  get  your  foot  in  the  door.   I  don't  know  why  Judge 
Peckham  interviewed  me,  but  he  did,  and  I  was  very,  very 
happy.   It  was  the  highlight  of  my  life,  most  exciting  year  of 
my  life. 


Bob  Peterson.  Fellow  Clerk 


McGarrigle:   So  tell  me  how  that  year  started  for  you. 

Steinman:    It  started  with  my  walking  in  and  meeting  this  strange 
character  named  Bob  Peterson,  who  was  someone  who  had 
graduated  from  Stanford  two  years  earlier  than  me  and  was 
already  infamous;  because  of  his  extreme  poverty,  he  lived  in 
a  car  in  a  shopping  center.   In  my  first  year  at  Stanford,  he 
was  known  as  this  crazy  guy  who  lived  in  the  shopping  center, 
a  third-year  student.   He  used  to  shower  at  the  athletic 
department. 

He  was  out  of  school  for  a  couple  of  years ,  he  had  been  a 
graduate  two  years  earlier,  and  he  didn't  want  to  be  drafted 
and  realized  that  he  wanted  to  be  a  law  professor.   He  had  a 
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job  at  Wayne  State  in  Detroit,  but  he  wanted  to  be  on  the  West 
Coast.   So  one  of  the  reasons  that  he  chose  to  be  a  law  clerk 
was  he  wanted  to  use  that  year  as  a  way  to  make  his  contacts, 
because  it's  not  as  common  for  someone  who  has  been  out  two 
years  and  is  already  a  law  professor  to  take  a  clerkship. 

So  we  met.   I  think  at  the  time  we  both  had  beards,  which 
of  course  was- -already  we  were  the  unheard-of,  crazy  people. 
My  memory  was  we  walked  in  Judge  Peckham's  chambers,  and  Judge 
Peckham  was  noted  for  having  piles  of  papers--!  don't  know  if 
other  interviewees  have  told  you  this-- 


McGarrigle:   No. 


San  Francisco  National  Bank  Case 


Steinman:    I'm  a  fairly  neat  person.  Judge  Peckham  was  also  very  neat, 
but  his  neatness  was  he  would  have  piles  of  stuff.   He  would 
pile  things  on  his  desk  and  pile  things  on  his  coffee  table. 
During  the  course  of  the  year,  because  Judge  Peckham  was  a 
procrastinator ,  we  would  often,  to  pressure  him,  we  would  put 
the  piles  on  his  couch  so  he  couldn't  have  guests  come;  he 
would  have  to  do  the  work. 

So  here's  this  man  who's  got  a  very  large  desk,  is  a 
federal  judge,  and  he's  got  these  piles  of  things.   I  just 
couldn't  believe  it.   But  he  knew  where  every  paper  was. 

When  we  started,  Judge  Peckham  had  been  handling,  for  I 
don't  know  how  long,  at  least  a  year  before,  a  very  infamous 
case.   There  was  a  bank  which  had  bell led- up,  San  Francisco 
something  bank- -I'm  sorry,  I  don't  have  the  name.   [San 
Francisco  National  Bank]   I'm  sure  that  Peterson's  memory  is 
better  than  mine.  They  had  a  man  named  Silverthorn  who  was  a 
crook.   Don  Silverthorn.  He  had  started  this  bank  and  ripped 
people  off.   It  was  sort  of  interesting,  because  now  twenty 
years  later,  we've  had  the  demise  of  the  savings  and  loans 
[institutions].   This  was  one  of  the  major,  major  bank 
failures.   I  think  it  was  the  biggest  one  since  the 
Depression. 

Judge  Peckham  had  the  case,  because  they  thought  it  would 
not  be  good  to  keep  this  case  rotating  when  judges  went  from 
law  and  motion  [See  below  for  clarification].   So  they  gave  it 
to  Judge  Peckham.   It  was  a  massive  case.   It  involved  tens  of 
millions  of  dollars.  He  did  not  have  the  criminal  aspect  of 
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it;  he  had  the  aspect  of  trying  to  figure  out  ways  to  settle 
it  in  a  fair  way. 

The  case  was  really  humongous,  and  within  the  first  day, 
all  these  lawyers  wearing  ten-piece  suits  came  from  downtown 
San  Francisco.   The  lead  attorney  was  Charles  Legge.   He 
subsequently  became  a  federal  judge.  They  would  be  going  into 
Judge  Peckham's  office,  and  they  would  be  talking  and  so 
forth.   Some  of  the  times  he'd  let  us  in,  but  a  lot  of  times 
he  wouldn't,  in  part  because  we  had  to  be  brought  up  to  speed, 
and  in  part  because  there  were  very  sensitive  issues. 

And  1  must  admit,  1  was  not  very  excited  about  this.   1 
didn't  want  to  spend  my  time  on  some  bank  failure.   Who  cares 
about  this?  Rich  people  getting  money.   But  it  was  a 
fascinating  case,  because  it  involved  complex  issues,  and  you 
really  got  to  see  Judge  Peckham's  skills --his  skills  as  a 
negotiator,  his  skills  as  a  mediator,  his  skills  at  basically 
bringing  people  together.  That's  how  it  began. 


Law  and  Motion  Calendar 


McGarrigle:   Did  you  work  on  that  one  case  and  then  move  into  other  things? 

Steinman:    Well,  Judge  Peckham  had  a  very  full  calendar,  and  I'll  explain 
to  the  tape  recorder  since  I  explained  to  you  on  the  phone. 
In  those  days,  many  federal  districts  adopted  an  approach 
which  they  don't  use  anymore  now,  but  it's  still  the  approach 
in  San  Francisco  Superior  Court.   It's  called  the  law  and 
motion  calendar.   When  you  brought  a  case,  rather  than  get 
Judge  Peckham  for  the  entire  case,  your  case  went  to  different 
judges  during  the  motion  stage,  and  then  finally  at  the  time 
of  trial,  you  would  get  a  judge.   Judges  sat  on  law  and  motion 
for,  in  the  federal  system,  one,  two,  three  months.   In  San 
Francisco  Superior  Court,  they  may  sit  on  law  and  motion 
forever.  One  judge,  Ira  Brown,  a  state  court  judge,  he  was  on 
law  and  motion  for  like  about  eight  years. 

But  in  the  federal  system,  you  had  a  motion  calendar,  and 
Judge  Peckham  did  not  sit  on  law  and  motion  until,  my  memory 
was,  February,  March,  April  of  1969.   But  nonetheless,  he  had 
a  lot  of  cases,  especially  criminal  cases,  because  those 
essentially  were  assigned  to  judges.   There  weren't  as  many 
motions,  especially  in  those  days  when  the  Warren  Court  had 
not  yet  really  made  a  lot  of  the  Bill  of  Rights  changes. 
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So  we  had  a  good  many  trials.   It  was  very  exciting  to 
see  criminal  trials.  Judge  Feckham  did  not  have  a  crier. 
Many  Judges  had  someone  who  essentially  did  a  more 
administrative  role  for  a  judge.  They  would  bring  the  court 
to  order,  they  would  get  the  judge  papers.  Judge  Peckhao  used 
both  the  positions  as  law  clerks,  even  though  I  was  junior. 
He  said  we  could  act  equally,  so  I'd  be  a  crier  one  time,  Bob 
would  be  a  crier  the  other  time.   So  we  shared  among  us  some 
of  the  nonlegal  tasks  which  Judge  Peckham  had  us  do. 

When  we  were  the  crier,  we  would  sit  in  the  courtroom  the 
entire  time.   And  because  he  knew  Bob  Peterson  wanted  to  teach 
and  wanted  to  observe,  he  would  often,  even  when  I  was  the 
crier,  he  would  tell  Bob,  "Oh,  come  on,  go  watch  this." 
Because  Bob  teaches  evidence- -he' s  a  wonderful  teacher --but 
he's  never  practiced  a  day  in  his  life.   A  lot  of  what  he's 
learned  about  the  real  world,  how  cases  are  tried,  evidence, 
et  cetera- -civil  procedure  he  also  teaches- -is  because  of  what 
he  observed  the  year  of  his  clerkship. 


Antitrust  and  Criminal  Cases 


Steinman:    But  we  had  some  wonderful  criminal  cases.   The  most  fond 
memory  was  a  bank  robbery  case  when  in  the  middle  of  the 
trial,  the  defendant  started  to  escape  and  went  right  past  me 
on  my  little  bench.   I'm  sure  I  was  too  startled  to  do 
anything,  but  the  marshal  apprehended  him. 

We  had  other  cases.  The  draft  cases  were  starting,  but 
the  two  cases  that  I  remember  the  most  which  were  of  interest 
to  me  was  one  involving- -it  was  not  a  criminal  case,  it  was 
antitrust.   It  was  involving  a  man  who  you  may  not  know  of 
named  Charles  0.  Finley. 

Charles  0.  Finley  was  really  a  character.   He  owned  the 
Oakland  A's.   He  was  the  one  that  brought  in  moustaches,  and 
he  was  the  one  that  had  a  donkey  on  the  field,  and  he  brought 
in  colored  uniforms,  and  convinced  them  to  play  night  baseball 
for  the  World  Series.   He  was  a  real  strange  character.   He 
was  very  much  not  your  typical  baseball  owner.  Many 
considered  him  crazy.   He  was  an  insurance  executive  in 
Chicago . 

He  was  involved  in  some  major  antitrust  case  I  think 
involving  his  insurance  business.   He  came  to  court.   He 
himself  was  a  character,  but  he  had  this  attorney,  and  this 
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attorney  was  just  incredible.  He  was  a  little  guy,  gray  hair, 
no  more  than  five -four,  five -five,  wore  a  bow  tie,  very  mild- 
mannered,  but  one  of  the  most  impressive  attorneys  I've  ever 
seen.  He  was  the  attorney  that  left  the  greatest  impression 
on  me,  and  his  name  was  John  Paul  Stevens,  later  appointed  to 
the  U.S.  Supreme  Court. 

One  of  the  honors  in  my  life  is  a  case  I  had  which 
reversed  Judge  Peckham  at  the  U.S.  Supreme  Court.  The  first 
case  that  John  Paul  Stevens  ever  heard  was  that  case,  and  the 
first  decision  he  ever  wrote  was  that  case,  reversing  Judge 
Peckham.   He  [Judge  Peckham]  didn't  mind. 

The  other  case  that  I  remember  most  dramatically  was  a 
criminal  case  which  involved  the  U.S.  attorney  and  a  private 
attorney  named  Krieger.  Albert  Krieger  is  someone  that  is 
very  well  known  because  he  was  the  attorney  for  the  Bonanos , 
he  was  the --what's  the  Mafia  guy  in  New  York  who  eventually, 
they  finally  got  him?  John  Gotti? 

McGarrigle:   Oh,  just  recently. 

Steinman:    And  the  guy  who  did  jury  tampering- -they  keep  getting  him. 

Well,  he  was  that  guy's  attorney,  Krieger  was.   He  came  to  the 
law  school  for  two  days  once,  and  he  was  in  my  classes.   He's 
a  nice  little  guy,  a  little  Jewish  guy  from  New  York.   He 
brings  bagels  to  the  courtroom. 

But  he  is  an  incredible  attorney,  and  that's  why  the 
people  pay  the  money  they  pay  for  him.  He's  a  consultant  on 
the  O.J.  [Simpson]  case.   Krieger  was  representing  one  of  the 
Bonanos.   It  was  the  son.   I  don't  know  if  you  know  the 
Bonanos --again,  this  may  be  an  age  thing  again,  I  apologize. 
They  were  a  notorious  Mafia  family.   There's  a  book  by  Gay 
Talese  called  Honor  Thy  Father,  and  it's  about  the  Bonanos, 
the  relationship  between  the  father  and  the  sons.  They  moved 
out  to  San  Jose,  and  the  sons  brought  the  Mafia  with  them. 

They  were  involved  in  every  ridiculous  scheme.   The  sons 
were  not  very  bright,  and  they  kept  getting  caught.   Money 
laundering,  whatever --they  were  not  the  father.   But  they 
honored  their  father  by  taking  up  the  Mafia.  Krieger  was 
representing  one  of  the  sons,  and  the  attorney  for  the  U.S. 
government  was  a  man  named  Paul  Sloan,  who  became  a  friend  of 
mine. 

Bonano  was- -I'm  pretty  sure- -a  codefendant  who  needed  a 
public  defender,  and  there  was  a  man  named  Danny  Ueinstein, 
who  also  subsequently  became  a  friend  of  mine.   And  these  are 
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just  three  outstanding  attorneys.   I  mean,  the  quality  of  not 
just  the  legal  skills,  but  how  they  all  handled  the  jury.   It 
was,  I  think,  about  a  two-week  case,  and  I  was  just  excited, 
"This  is  what  I  want  to  do."   I  wanted  to  be  a  criminal 
lawyer,  and  1  wanted  to  be  like  them,  and  I  remember  that. 


Recollections  of  Judge  Peckham's  Work 


Steinman:    Judge  Peckham  from  the  bench  was  just  very,  very  sweet, 
generous --he  hardly  ever  got  mad.   When  you  left  the 
courtroom,  he  might  come  out  and  say,  "Arr,  well,  [mumbling]," 
he  might  even  use  a  profanity.   You'd  think,  my  God,  what's  he 
saying?  But  in  the  courtroom,  he  was  just  always  very  kind 
and  solicitous  to  the  attorneys.  And  he  gave  them,  in  my 
opinion,  much  too  much  rope.   He  often  let  them  go  too  far, 
but  I  think  he  took  the  view,  because  he  had  practiced  law  and 
had  been  a  trial  lawyer,  that  "I'd  rather  have  them  have  more 
than  less."  The  juries  always  enjoyed  him,  because  he  was 
always  very  solicitous  to  them  and  very  concerned  about,  "Do 
you  need  a  break?"  and  blah,  blah. 

He  actually  was  very  good  on  evidence.   Judge  Peckham,  if 
you  saw  him  and  met  him,  you  would  not  think  he  was  one  of  the 
great  intellectual  giants  of  our  time.   He  just  didn't  carry 
himself  that  way.   But  he  had  a  tremendous  knowledge  of 
evidence  in  the  law,  and  he  always  impressed  me  just  when  I 
thought  he  wouldn't  really  know  something,  like  an  arrogant 
twenty-four-year-old.   He  knew  it.   He  had  it. 

McGarrigle:   [tape  interruption]   On  the  phone,  you  mentioned  the  single 
assignment  versus  the  current  system. 

Steinman:    Yes.   To  me,  that  was  the  highlight  of  the  year.   I'm  not  sure 
it  was  for  Judge  Peckham.   I'm  not  sure  he  enjoyed  all  the 
notoriety.   Because  they  did  not  in  those  days  have  the  single 
assignment  system,  they  got  it  a  couple  years  later,  and  every 
case  I  filed  as  an  attorney  except  one  with  Peckham,  I  kept 
getting  these  conservative  judges.   The  cases  that  were  going 
to  involve  injunctions,  cases  that  involved  a  lot  of  discovery 
where  you  needed  to  have  motions,  even  criminal  cases  where 
lawyers  recognized  that  there  might  be  a  very  important  issue. 
In  those  days ,  there  was  a  lot  of  removal  of  cases  from  the 
state  court  to  federal  court,  which  began  in  the  South. 

Lawyers  would  essentially—not  forum- shop,  but  they  would 
calendar -shop.  They  would  try  and  figure  out  [the  system],  if 
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they  could,  and  I  think  that  they  were  aware  who'd  be  the  next 
law  and  motion.   I  don't  think  it  was  announced  more  than  one 
judge  ahead.   Unlike  in  San  Francisco,  where  Ira  Brown  was  in 
law  and  motion  for  eight,  nine  years.   Stu  Pollack  has  been  in 
law  and  motion  in  the  State  of  California  San  Francisco 
Superior  Court  for  three  years  now.   Lawyers  know  they  will 
get  Stu  Pollack  if  they  have  a  law  and  motion  matter. 

But  to  avoid  having  one  Judge  having  this  power,  in  at 
least  the  Northern  District,  and  I  think  in  other  federal 
courts,  they  rotated.   So  lawyers  got  some  notice  that  Judge 
Peckham,  who  probably  would  have  been  considered  the  third 
most  liberal  judge  in  the  court—Judge  Zirpoli  was  considered 
definitely  the  most  liberal,  and  Judge  Weigel  was  also  noted 
as  someone  who  would  be  willing  to  go  out  on  a  limb. 

But  Judge  Peckham  was  a  fine  judge,  and  he  also  had 
liberal  politics.   So  what  happened  was  that  many  litigants 
waited  until  Judge  Peckham  assumed  the  law  and  motion 
calendar,  and  again,  my  memory  is  February  and  March,  because 
if  one  can  date  People's  Park,  because  I  remember  we  stayed  in 
a  weekend  to  monitor  People's  Park.   I  think  that  was  March  of 
'69. 

And  so  when  Judge  Peckham  got  law  and  motion,  we  suddenly 
had  before  us  all  these  incredible,  to  me,  legal  issues.   Not 
trials,  but  legal  issues  involving  the  Vietnam  War,  involving 
protests,  involving  the  Black  Panthers,  involving  the  death 
penalty  in  California,  which  the  California  Supreme  Court  was 
then  considering—hadn't  yet  struck  it  down—and  a  lot  of 
other  issues  which,  with  my  interest  in  being  a  civil  rights 
criminal  lawyer,  I  was  just  in  heaven. 

It  also,  again  selfishly  for  me,  gave  me  exposure  to  and 
contact  with  leading  civil  rights  lawyers  in  San  Francisco, 
whom  eventually  I  worked  with.   I  think  Judge  Peckham  found  it 
very  exciting,  because  he  was  literally  on  the  front  page  of 
the  paper  every  day.   On  the  other  hand,  I  think  that  as  a 
federal  judge,  he  didn't  want  to  get  this  attention,  because 
so  many  of  the  issues  involved  federalism,  state- federal  court 
relations.   Although  Judge  Peckham  rarely  had  lunch,  in  my 
memory,  with  state  court  judges  across  the  street,  he 
nonetheless  was  on  very  good  terms  with  many  of  them.   He  rode 
the  Southern  Pacific  every  day  (before  CalTrans)  up  from  Palo 
Alto,  and  I  know  that  he  sat  with  and  then  took  the  bus  with 
many  of  them.   I'll  talk  about  the  car  thing  in  a  minute,  I 
remember  that  one.   He  would  have  lunch  with  them 
occasionally. 
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He  was  very  sensitive.   He  always  wanted  to  be  liked.   He 
was  someone  who  just  wanted  everybody  to  like  him.  He  was  a 
politician.   I  think  that  he  felt  in  some  sense  the  notoriety, 
and  [people  would  think]  here's  a  federal  judge  grabbing  these 
cases.   But  I  thought  it  was  incredibly  exciting. 

What  is  interesting  to  me,  and  I  want  to  make  sure  I  get 
this  timing  correct,  it  had  to  be  like  around  February --this 
is  personal,  but  it  will  relate  to  Judge  Peckham--!  had 
graduated  law  school  early.   I  had  skipped  years,  one  year  in 
elementary  school,  so  1  was  only  twenty- three  when  I  graduated 
law  school.   I  had  tried  twice  for  a  CO  [conscientious 
objector  status]  with  my  draft  board  in  Illinois,  and  they 
laughed  at  me.  They  didn't  know  what  a  CO  was.  They  let  me 
go  to  law  school,  because  they  knew  they'd  get  me  after  I 
graduated! 

Then  when  I  left  law  school,  they  gave  me,  I  think  it  was 
a  1-S  [draft  classification]  for  the  clerkship,  because  I 
would  still  only  be  twenty- four  when  the  clerkship  ended.   So 
in  the  middle  of  the  clerkship,  January -February,  they  sent  me 
a  1-A  notice.   I  don't  know  if  I  would  have  had  enough  guts  to 
go  to  prison.   I  know  I  would  have  gone  to  Canada.   I  don't 
think  I  would  have  gone  to  prison,  I'm  not  that  courageous. 

But  I  told  Judge  Peckham,  "This  is  happening,  and  I'm 
just  telling  you  what  I'm  planning  to  do."   I  had  been  awarded 
a  civil  rights  fellowship  to  do  civil  rights  and  poverty  law 
for  the  next  two  years.   Because  Judge  Peckham  was  against 
two-year  clerkships;  everybody  including  me  said,  "Can  I  do  a 
second  year?"  and  he  wouldn't  do  it.  He  wouldn't  do  it.  He 
wanted  to  spread  it  around,  which  is  great. 

So- -I  know  he  let  me  write  part  of  it,  but  he  was  the 
ultimate  author- -he  wrote  this  letter  to  my  draft  board,  and 
he  included  copies  of  some  of  the  front-page  articles  from  the 
Chronicle.   Now,  my  name  wasn't  in  them,  his  name  was.   But 
the  letter  was  basically  saying,  "Here's  what  this  guy  is 
doing.   He's  assisting  me  on  this  stuff,  this  stuff  is  very 
important.   He  has  this  fellowship,  blah  blah.   I  think  it 
would  be  a  waste  for  society  for  him  to  go  to  Canada.   He's 
only  twenty- four  years  old.   You  have  another  year  to  get  him. 
Why  don't  you"--  not  exempt  me,  he  wasn't  trying  to  say  that, 
but  "give  him  a  deferment  for  the  year." 

I  went  back,  and  I  was  fairly  brash  with  them,  saying, 
"I'm  not  going  to  accept  that  1-A  notice,  and  here's  my 
federal  judge  supporting  me,"  but  I'm  sure  his  letter  was  very 
persuasive.  Well,  they  gave  me  another  year  deferment,  I 
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don't  know,  1-Z  or  whatever.   Then  just  before  that  deferment 
was  up,  the  lottery  came,  and  I  was  number  s even -thous and - 
whatever . 

But  it  was,  to  me,  a  very- -I  don't  want  to  say 
courageous,  they  weren't  going  to  publicize  his  letter  in 
Illinois- -but  just  to  show  what  a  decent  fellow  he  was.  He 
didn't  find  it  hypocritical  that  he  was  trying  draft  cases, 
and  I  don't  know  if  you've  heard  this  from  other  people,  but 
Judge  Peckham,  if  a  defendant  would  be  willing  to  do  anything 
in  the  area  of  alternative  service,  he  wouldn't  send  the 
person  to  jail.   The  only  people  he  sent  to  jail  were  those 
who  were  totally  mute  or  totally  obstinate.   And  again,  if  I'm 
meandering,  please  stop  me. 

I  don't  remember  this  case  at  all,  because  we  had  a 
couple  very  mute  defendants .   But  there  was  one  case 
apparently  where  the  defendant  just  refused  to  talk.  He  would 
have  no  attorney,  refused  to  talk,  and  Judge  Peckham  sent  him 
(Varren  Camp)  to  Leavenworth  for  a  year.   It  turned  out  ten 
years  later,  that  man  was  the  contractor  for  the  previous 
owner  of  this  house.   I  met  him,  we  became  good  friends,  and 
until  a  year  ago  when  he  hurt  himself,  we  played  racquetball 
twice  a  week.   And  only  about  three,  four  years  ago- -I  knew 
Warren  had  gone  to  jail  on  draft- -only  about  three  or  four 
years  ago  did  he  mention  the  judge,  and  he  told  me  the  year. 

I  said,  "Uarren,  1  was  the  law  clerk."   It  blew  my  mind, 
I  couldn't  believe  it.   I  don't  know  if  I  was  in  the  courtroom 
when  he  was  sentenced. 

But  Peckham  supported  me  on  my  deferrment  request,  and 
because  he  was  willing  to  send  Xerox  copies  of  the  Chronicle 
articles,  I  think  it  showed  that  he  had  some  pride  in  what  he 
was  doing. 

But  it  was  very,  very  difficult,  because  the  federalism 
stuff  had  just  started.   [Richard  M. ]  Nixon  had  been  elected. 
I  don't  think  [Warren]  Burger  had  been  appointed  yet,  but  it 
was  fairly  clear  that  probably  the  Court  was  going  to  go 
different,  because  [Earl]  Varren  was  going  to  be  leaving. 
There  were  already  some  concerns  about  abstention.   There  were 
big  arguments  in  the  South,  the  federal  courts  taking  over. 
So  they  were  very  sensitive,  and  Judge  Peckham  had  been  a 
state  court  judge.   He  was  a  state  politician. 

McGarrigle:   Interesting.   Well,  that's  fascinating. 
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Steinman:    The  car  thing  was  great.   Judge  Peckham  was  a  very  large  man. 
1  would  say  that  he  was  six-one,  six- two,  a  little  bit 
overweight.  Bob  Peterson  is  very  tall,  maybe  even  taller, 
very  normal  size,  six-two,  six-three.   I'm  average.   Judge 
Peckham  would  occasionally  ask  us  in  the  morning  to  pick  him 
up  at  the  train  station.  By  the  way,  Peterson  and  I  started 
to  live  together,  too.   But  the  judge  would  almost  always  at 
night  like  a  ride.  He  would  always  sort  of  dawdle  around  and 
whatever.   And  then,  "Oh,  my  God,  the  six-forty  train,  I'm 
going  to  miss  itl"   So  he  would  like  us  to  take  him  to  the 
train  station. 

Veil,  the  quid  pro  quo  to  this  was  that  whoever  drove, 
and  it  was  usually  me,  because  I  don't  think  Peterson  had  a 
car,  we  would  be  able  to  use  the  judge's  parking  space  in  the 
basement  of  the  federal  building.   So  I  didn't  have  to  take 
Muni  to  work. 

Well,  I  was  then  driving  an  MGB  sports  car.   It  was  hard 
enough  for  Judge  Peckham  to  get  in  the  passenger  seat,  but 
oftentimes,  Peterson  would  be  sitting  on  top  of  the  emergency 
brake.   So  there's  the  three  of  us,  and  Peckham  never  wanted 
the  top  down,  because  he  always  wore  a  hat.   He  wouldn't  let 
the  top  down.   So  there  we  are,  going  from  the  federal 
building  to  the  train  station--!  don't  think  then  it  was  at 
Fourth  and  Brannan,  wherever  it  was- -I  think  it  was  Third  and 
Brannan  then—and  Peterson  would  have  to  sit  in  the  center, 
and  then  the  judge,  and  it  would  be  the  funniest  thing.  He 
usually  probably  started  smoking  his  cigar  then  too. 

So  there  we  are,  this  road  show  with  the  federal  judge  in 
the  car.   It  probably  happened  two  or  three  times  a  week, 
because  he  rarely  drove,  and  I  don't  think  Bob  had  a  car.   So 
there  we  were,  the  three  of  us  in  the  MGB.   But  I  got  the 
parking  space.   And  again,  I  had  a  beard  and  fairly  long  hair. 
That  was  uncommon  then.   Judge  Peckham,  of  course,  had  almost 
no  hair.   So  I'd  drive  in  this  little  sports  car,  usually  with 
the  top  down,  and  I'd  go  into  the  federal  building,  and  they'd 
always  give  me  a  look. 

I  didn't  take  the  judges'  elevator  [up],  although  we'd 
come  down  the  judges'  elevator.   They  have  a  special  elevator 
for  the  judges,  and  it  was  a  big  treat  to  go  in  the  judges' 
elevator.   So  there  we'd  come  down.   Peterson  was  usually 
disheveled.   He's  a  real  character.   So  there  we  are,  he's 
disheveled,  I  own  one  suit,  and  there  we  come  down. 

But  we  were  talking  about  Peterson  and  me,  and  just 
before  Peterson  moved  in,  I  had  an  apartment  on  Buena  Vista 
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McGarrigle: 


Steinman: 


Terrace  in  San  Francisco.   I  was  burglarized.   I  didn't  have 
much,  but  I  lost  everything,  including  my  underwear  and 
whatever.   So  I  had  to  buy  a  suit.  There  was  this  funky  place 
on  Polk  Street.   Polk  Street  was  then  sort  of  the  Castro 
Street,  and  I  had  a  gay  friend  who  was  willing  to  take  me  out 
shopping.   I  bought  an  Edwardian  plaid  suit.   I  mean,  you 
cannot  believe  how  ugly  it  was.   It  was  Edwardian  plaid,  and  I 
wore  it  every  day  to  court.   The  judge  would  make  comments 
about  it  in  the  courtroom.   "Here's  my  court  jester--!  mean  my 
court  clerk,"  whatever.  He  just  loved  it.   I  eventually 
bought  another  suit,  because  I  couldn't  take  all  the  sarcasm, 
but  he  thought  it  was  a  scream. 

He  didn't  mind  our  appearance.   We  were  very  different. 
It  became  very  quick  that  Bob  and  I  were- -we  weren't 
ostracized,  but  we  just  spent  most  of  our  time  being  with  the 
judge.   We  didn't  socialize  with  the  other  law  clerks.   We 
always  would  have  lunch  together,  and  if  the  judge  was  free, 
we'd  be  with  the  judge.   If  the  judge  would  get  in  at  eight 
o'clock,  we'd  be  there.   If  the  judge  wanted  to  stay  until 
six- thirty,  we'd  stay. 

And  he  had  a  very  close  relationship  with  his  law  clerks. 
He  was  not  formal.  Judge  Zirpoli  was  very  formal,  and  Judge 
Ueigel  was  just  off  the  wall.   But  Judge  Peckham  was  just 
someone  who  would  share  with  us. 

He  didn't  feel  the  generation  gap  between  himself  and  his  law 
clerks,  it  doesn't  seem,  at  all. 

No,  though  he  was  born  in  1920,  so  he  was  twice  our  age. 
Peterson  was  probably  twenty-seven,  so  the  judge  was  one 
generation  older.  Obviously,  later  on  it  became  two 
generations.   I  think  that  in  some  sense --this  is  total 
speculation- -I  think  in  many  ways,  he  might  have  lived  through 
us  vicariously.   He  had  a  rather  conventional  upbringing,  his 
father  died,  he  was  involved  in  politics.   I  doubt  he  had  a 
very  active  social  life.  He  said  he  was  bald  when  he  was  in 
college,  so  he  wasn't  the  most  attractive  man  or  whatever. 

And  there  we  were,  leading  this  sort  of  nice,  wild  San 
Francisco  life.   I  was  dating- -Bob  was  already  engaged.   I 
didn't  tell  the  Judge,  but  he  knew  that  I  was  doing  some  draft 
counseling.   I  felt  it  was  not  a  conflict.   So  I  think  in  some 
sense,  he  enjoyed  what  we  were  doing,  and  we  had  more  freedom. 
It  was  a  wonderful  time,  the  sixties.   In  many  ways,  I  think 
he  would  have  enjoyed  the  sixties,  but  of  course,  he  couldn't 
really  let  his  hair  down  much  as  a  federal  judge.   He  would  do 
it  in  his  chambers . 
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McGarrigle:   Can  you  describe  some  of  the  draft  cases  that  have  stayed  with 
you? 

N 

Steinman:    In  the  late  sixties,  there  were  repeated  challenges  to  the 

war.   And  in  those  days,  there  were  things  called  three- judge 
courts,  that  if  you  challenged  the  constitutionality  of  the 
federal  or  state  statute- -there  were  some  exceptions- -you 
would  get  a  three -judge  court.   It's  a  special  court 
consisting  of  two  district  court  judges  and  one  appellate 
judge.   It  still  exists  for  certain  Voting  Rights  Act 
challenges.   The  decision  of  the  three- judge  court  would  then 
be  directly  appealable  to  the  U.S.  Supreme  Court,  and  it  had, 
I  believe,  mandatory  jurisdiction.   The  U.S.  Supreme  Court  had 
to  take  it.   So  to  the  extent  that  you  wanted  Judges  to  make 
big  law,  you  would,  "I'm  challenging  the  constitutionality  of 
X." 


I'm  pretty  sure  that  a  couple  of  Judge  Peckham's  cases 
involved  constitutional  challenge,  would  be  injunctive  civil 
cases.   My  memory,  though,  Leah,  is  of  criminal  cases,  where 
you  had  people --it  could  have  been  me  as  a  defendant,  my  age, 
my  politics,  whatever- -people  who  resisted  the  draft.   Some  of 
them  had  constitutional  issues.   They  were  usually  procedural 
issues:  did  the  draft  board  correctly  dot  the  I's,  cross  the 
T's?   The  draft  boards  were  notorious  for  making  mistakes,  and 
judges  like  Peckham,  I  think  it's  fair  [to  say],  were 
"receptive"  to  finding  mistakes,  to  make  the  board  do  it  over 
again,  just  stalling  the  inevitable. 

There  weren't  that  many  big  evidence  issues.   But  cases 
involved,  "Did  you  refuse,  did  you  seek  your  C.O.  and  didn't 
get  it?"  But  these  were  people  of  my  generation,  and  Peckham 
did  not  want  to  send  anybody  to  jail.   He  clearly  was  not 
going  to  strike  down  the  Selective  Service  Act.   But  we  just 
had  a  lot  of --every  federal  judge  had  a  lot  of  those  cases. 

People,  obviously  defendants,  would  hope  to  get  Peckham, 
because  they  knew  his  position--!  think  Zirpoli  was  the  same 
way- -on  sentencing,  that  he  would  not,  unless  you  were  totally 
recalcitrant,  unless  you  were  really  obnoxious  and  if  you 
started  spouting  off  and  swearing  in  court,  he  would  try  to 
seek  some  way  to  sentence  defendants  to  alternative  service 
and  avoid  having  them  go  to  jail. 

Another  case  I  remember,  I  don't  know  if  Bob  brought  it 
up,  I  think  it's  pronounced  Beghosian. 
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McGarrlgle:  Yes. 

Steinman:    Because  of  the  system  of  law  and  motion,  you  didn't  usually 
keep  a  case,  but  there  were  some  cases,  such  as  the  San 
Francisco  Federal  Bank  failure- -that  was  what  that  other  case 
was  called- -where ,  because  of  the  enormity  of  the  case,  just 
the  vast  number  of  papers  and  stuff,  it  made  no  sense  to 
schlep  it  around  every  two  months  to  a  different  judge.   So 
there  were  some  cases,  I'm  assuming  the  judges  amongst 
themselves  decided,  where,  "Okay,  you,  Peckham,  will  keep  this 
case. " 

And  Beghosian  was  an  antitrust  case.   [Beghosian  Brothers 
v.  Bar-wick  Hills]   In  those  days,  antitrust  law  was  very  big, 
both  private  and  public  antitrust  cases.   My  memory  was  that 
this  was  one  of  the  first  cases  that  Judge  Peckham  had  when  he 
was  appointed  to  the  bench  in  '66,  '67,  and  my  understanding 
is  that  the  case  continued  into  the  mid- seventies.  The  joke 
was  how  big  would  the  file  get.   And  then  this  was  one  of  the 
cases  where  lawyers  would  file  at  the  last  second.   They  would 
literally  leave  the  papers  overnight  before  a  hearing,  somehow 
they- -of  course,  in  those  days,  anybody  could  get  into  the 
federal  building.  This  was  the  pre- security  days. 

So  anybody  could  get  up  to  the  fifteenth  floor,  and  they 
would  literally  drop  the  papers  off  at  nine  o'clock  at  night, 
and  you'd  come  the  next  morning,  there  they  are.   So  we  used 
to  joke  that  we  should  get  a  saw  and  make  the- -whatever  that 
area  is  called  on  the  door,  I  don't  know  the  word  for  it- -the 
area  between  the  floor  and  the  bottom  of  the  door- -not  a 
portal,  but  we  should  make  it  big  enough  to  accommodate  the 
Beghosian  attorneys'  papers. 

This  was  totally  boring  stuff.   It  involved,  to  me,  law 
and  economics  I  had  no  interest  in,  and  I  think  Peterson  had 
less.   My  memory  was  that  we  used  to  say,  "Okay,  it's  your 
turn  today,"  whatever.   We'd  switch  off,  because  neither  of  us 
wanted- -I  think  Judge  Peckham  couldn't  care  less  about  the 
case.   I  think  he  found  it  a  great  burden,  making  lawyers 
money.   But  it  just  was  endless. 

I  think  it  was  that  type  of  case  that,  if  he  lost  his 
patience  in  public,  it  would  be  that  type  of  case.   Because  it 
was  just  a  discovery  case,  and  lawyers  would  just  fight  every 
issue.   I'm  sure  that  a  good  percentage  of  the  files  in  his 
office  were  Beghosian.   I  always  felt  sorry  for  the  law  clerks 
afterwards ,  because  they  would  have  to  absorb  this  whole 
thing.   It  just  continued  forever. 
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McGarrigle:   Bob  talked  about  it  going  from  law  clerk  to  law  clerk. 

Steinman:    Yes.   1  really  think,  Leah,  that  it  was  not  resolved  until  '74 
or  '75.   When  we  got  it,  we  were  his  second  really  full -time 
clerks.  Wiley  [Sheldon]  and  Andre  Le  Borde  were  his  first, 
and  he  had  someone  before  Wiley.   So  the  case  couldn't  have 
been  with  him  for  more  than  a  year,  so  our  file  was  not  that 
large.   But  if  it  took  six  years--.   I'm  rambling,  but  I'm 
just  thinking  of  other  things  which,  if  this  is  good-- 

McGarrigle:   No,  not  at  all.   Please  continue. 


Working  in  San  Jose 


Steinman:    The  part  of  the  year  which  was,  to  me,  horrible,  was  traveling 
to  San  Jose,  but  I  used  to  get  so  much  fun  in  kidding  Judge 
Peckham  about  it- -Judge  Peckham  was  Mr.  Santa  Clara  County. 
He  was  very  active  in  Democratic  politics,  he  was  very  well 
known  and  respected  in  the  county,  Foothill  College,  and 
everything  you've  learned  about  him.   He  was  a  very  prominent 
person.   In  those  days,  I  think  it's  fair  to  say  that  it 
[Santa  Clara  County]  was  not  as  developed.  We  even  called  it 
a  cow  county,  and  the  irony,  of  course,  is  that  I've  been 
teaching  in  that  cow  county  for  over  twenty  years .   There  were 
still  the  orchards  in  San  Jose,  and  the  quality  of  law 
practice  in  San  Jose  was  not  great;  even  a  young  law  clerk, 
however  brash  I  was,  you  could  see  that  these  lawyers  were  not 
very  good. 

So  there  was  Judge  Peckham,  he's  the  San  Jose  judge,  but 
his  major  chambers  are  in  San  Francisco.  Well,  Judge,  come  on 
now.   What  happened  was  that  he  realized  quickly  that  it  was 
more  fun- -I'm  sorry  if  you  disagree  with  me  in  heaven,  Judge 
Peckham,  but  you  knew  it  was  more  fun  to  be  in  San  Francisco 
than  San  Jose.   So  rather  than  sit  in  San  Jose  all  the  time, 
he  would  basically  tell  people,  "Okay,  I'm  going  to  be  there  a 
certain  day."  And  I  only  have  memory  of  one  trial  that  lasted 
a  couple  of  weeks  where  we  literally  had  to  stay  down  there. 
So  we  had  this  road  show.   [interruption] 

We  would  have  a  set  time  in  San  Jose.   It  was  no  more 
than  one  day  a  week.   Sometimes  it  was  less  frequent.   I 
remember  one  trial  where  I  stayed  with  friends  for  a  week  and 
a  half  rather  than  commute  back  and  forth.   [Highway]  280  was 
not  yet  done,  so  you  had  to  take  101.   I  think  it's  fair  to 
say  that  Judge  Peckham  didn't  enjoy  the  trips,  and  I  used  to 
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give  him  a  hard  time.   "Oh,  Mr.  Santa  Clara  County,  you  don't 
like  this  place?"  And  of  course,  when  I  became  a  law 
professor,  he  gave  me  a  hard  time,  and  I'll  tell  that  story 
too,  because  it's  a  nice  story  about  Judge  Peckham. 

So  we  used  to  have  to  have  this  literally  traveling  road 
show,  where  you  would  have  to  carry  all  the  f iles--because 
there  was  no  place  in  San  Jose  to  keep  permanent  files.   So 
his  poor  court  clerk,  Rosemary--!  forget  her  last  name—Bob 
Peterson  and  I  would  help  her  put  the  stuff  in  boxes ,  and  then 
we'd  use  the  judges'  elevator  and  take  it  down  to,  I  guess  her 
car  or  whatever,  because  my  car  couldn't  hold  them.  We'd  then 
sit  in  San  Jose  in  very  cramped  chambers. 

The  federal  bar  in  San  Jose  was  just  sort  of  emerging. 
In  those  days,  cases  in  San  Jose  were  filed  in  San  Francisco, 
so  there  was  no  automatic  right  to  keep  a  case  there.   Whereas 
now,  you'll  keep  the  case  in  that  part  of  the  district. 

I  would  say  that  we  spent  a  lot  of  time  on  the  freeway, 
going  back  and  forth  to  San  Jose.   Bob  and  I  developed  a  sort 
of  negative  feeling.  We  both  went  to  Stanford  [Law  School], 
but  we  didn't  really  spend  much  time  in  San  Jose.   It  was  not 
as  developed,  it  was  a  very  small  town  really.   The  quality  of 
the  law  was  not  very  exciting.   There  were  not  any  of  the 
major  type  of  my  interest,  civil  rights  cases.   A  lot  of  them 
were  diversity  jurisdictional  cases,  some  of  them  involving 
the  Dyer  Act,  where  you  took  a  car  across  state  lines,  and  if 
the  defendant  was  apprehended  in  Santa  Clara  County,  for  some 
reason  they'd  try  him  down  there.   Not  a  very  exciting  case. 
But  we  did  that. 

Santa  Clara-related  issues  relates  to  me  as  a  teacher. 
This  is  again  rambling- -but  I  was  very  lucky,  extremely  lucky 
my  whole  life.   Being  a  law  professor  is  a  great  job.   But  I 
never  even  applied  for  it.   I  never  thought  of  myself  as  a  law 
professor;  I  don't  think  I  ever  thought  I'd  be  smart  enough  to 
be  a  law  professor.   Bob  Peterson  was  teaching  at  Santa  Clara. 
This  is  now  in  1972.   Out  of  the  blue,  in  April  of  '72,  I  was 
then  doing--!  had  started  the  Employment  Law  and  Youth  Law 
Center  with  Ken  Hecht.   I  was  working  there,  very  actively 
involved  in  starting  a  new  project. 

Bob  Peterson  called  me  and  said,  "We  have  an  opening,  are 
you  interested?"  I  think  it  was  for  a  clinical  position.   I 
said,  "No,  but  I've  never  seen  your  rinky-dink  school,  so  I'll 
come  down  and  go  visit  you."  So  I  went  down  to  see  his  rinky- 
dink  school,  and  I  did  about  no  more  than  half  an  hour,  forty 
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McGarrigle; 
Steinman: 


minutes  of  whatever  cordial  expected  interviews,  and  he  and  I 
went  off  to  play  pool.   We  loved  to  play  pool  together. 

I  came  back  at  the  end  of  the  day,  and  they  said,  "We  are 
interested  in  you  for  a  full-time  position,  will  you  come  back 
and  interview?"  Why  not?  So  I  came  back,  and  they  offered  me 
a  job.  Now  what  am  I  going  to  do? 

Well,  there  were  two  major  influences  on  me. 
Fortunately,  I  was  married  to  my  first  wife,  Christine 
Nicholson;  we  had  separated,  and  we  got  back  together.   She 
knew  me  enough  as  a  type  A  personality  that  she  put  a  lot  of 
pressure  on  me,  "You  should  take  this  job.   You're  going  to 
last  longer,  you'll  like  this  job." 

The  other  influence  was  Peckham.   I  only  found  out  later 
that  he  helped  me--he  helped  me  in  two  ways.   The  one  way  I 
didn't  know  about  is  that  my  resume- -National  Lawyers  Guild, 
Students  for  a  Democratic  Society,  SNCC--it's  still  on  my 
resume  today.   Here's  my  resume.  Well,  apparently  some  of  the 
law  professors  thought  I  was  going  to  burn  down  the  law 
school.   They  thought  I  was  just  some  Marxist  or  whatever. 
They  called  Judge  Peckham,  because  apparently  the  vote  on  me 
was  very  close  to  be  hired.   I  never  knew  this.   He  apparently 
was  very  sweet  to  them  and  reassured  them  about  my  politics, 
that  I  wouldn't  burn  down  the  law  school. 

The  other  thing  was  that  he  thought  it  was  good  for  me, 
and  he  had  done  whatever  he  had  done  to  help  me. 

I  know  that  behind  the  scenes,  he  was  terribly  helpful, 
because  I  discovered  that  there  was  a  two-person  blackball. 
There  was  one  person  who  I  never  talked  to  for  twenty  years; 
he  was  just  a  Neanderthal.   But  there  was  someone  else  who  was 
very  bothered  about  me,  apparently  not  from  meeting  me,  but 
what  my  resume  reflected.   I'm  sure  that  Judge  Peckham  was 
very  crucial,  all  his  support.   That  was  lovely. 

Interesting,  and  it's  been  twenty  years. 

Oh,  more  than  twenty  years,  God.   I  can't  change  jobs.   I 
began  teaching  in  the  fall  of  '72.   Peckham,  until  the  1980s 
had  never  taken  a  Santa  Clara  University  law  graduate  as  a  law 
clerk,  and  Peterson  is  just  a--he's  an  incredible  person. 
He's  the  most  interesting  person  in  the  world,  but  he's 
apolitical.   He  doesn't  care  about  things.   So  he  wouldn't  put 
pressure  on  Peckham  to  take  a  Santa  Clara  law  clerk. 
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Litigating  in  Judge  Peckham's  Court 


McGarrigle:   Can  you  talk  a  little  bit  about  your  experience  as  a  litigant 
in  Judge  Peckham's  court? 

Steinman:     [laughs]   I  don't  remember  what  Judge  Peckham's  rule  was.   I'm 
sure  he  said  a  clerk  could  not  appear  before  him  for  X  number 
of  years,  because  I  immediately,  once  I  left  the  clerkship  in 
1969,  I  became  infamous  for  bringing  all  these  crazy  cases. 
Five  of  them  went  to  the  U.S.  Supreme  Court,  within  the  first 
three  years.   I  even  tried  to  stop  the  1970  census.   I  was  a 
lawyer  practicing  for  six  weeks,  and  I  tried  to  enjoin  the 
census.   Through  a  network  of  people,  I  convinced  five  other 
lawyers  nationwide.  We  brought  six  cases  in  six  different 
cities,  because  the  Census  Bureau  using  the  system  of  a  mail- 
out  system,  where  they  would  use  Sears,  Roebuck  mailing  lists. 
They  were  not  going  to  find  poor  people. 

McGarrigle:   What  were  some  of  Judge  Peckham's  well-known  cases? 

Steinman:    Well,  what  did  he  get  most  noted  for?  Diaz  v.  San  Jose 

Unified  School  District1,  where  he  kept  getting  creamed  by  the 
Ninth  Circuit,  and  Larry  P.  v.  Riles2,  where  he  went  out  on  a 
limb  on  IQ  testing.   So  he  spent  a  good  part  of  the  last 
fifteen  years  of  his  life  involved  in  these  cases. 

I  talked  to  him  a  lot  about  Diaz,  because  I  was  working 
in  Santa  Clara  for  the  University  of  Santa  Clara.   I  was 
teaching  a  course  and  still  teach  a  course  in  law  in 
education.   I  had  won  this  decision  in  Lau  v.  Nichols3,  which 
is  a  very  famous  education  decision  case  decided  by  the  U.S. 
Supreme  Court.   I  had  been  doing  some  education  consulting 
work,  writing  briefs  on  the  San  Francisco  desegregation  case. 
So  I  would  kibitz  him  and  stuff,  and  do  you  know  what  happened 
to  him  in  Diaz? 

McGarrigle:   Well,  please  explain  it. 

Steinman:     [discussion  off  tape]  Again,  I  was  not  his  law  clerk,  so  this 
was  just  totally  talking  to  him  when  he'd  call  me  with  a 


'Diaz  v.  San  Jose  Unified  School  District,  412  F.  Supp.  310  (N.D. 
Calif.  1976),  rev'd,  612  F.2d  All  (9th  Cir.  1979);  518  F.  Supp.  622  (N.D. 
Calif.  1981),  rev'd,  705  F.2d  1129  (9th  Cir.  1983);  633  F.  Supp.  808  (N.D 
Calif.  1985). 

2Larry  P.  v  Riles,  343  F.  Supp.  1306  (N.D.  Calif.  1972),  aff d  502  F. 
2d  963  (9th  Cit.  1974);  495  F.  Supp.  926  (N.D.  Calif.  1979),  aff d,  793  F. 
2d  969  (9th  Cir.  1984). 

3Lau  v.  Nichols,  414  U.S.  563,  94  S.Ct.  786,  39  L.Ed.  2d  1  (1974). 
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question,  because  he'd  call  me  occasionally  with  a  question  on 
law,  or  when  we'd  see  each  other,  whether  it  would  be  the 
annual  law  clerk  event,  he  and  I  would  always  have  lunch 
together  once  or  twice  a  year. 

Diaz  was  a  case—the  plaintiffs  chose  [to  try  it  in  a] 
federal  court,  which  was  probably  a  mistake—to  challenge  the 
segregated  schools  in  the  San  Jose  Unified  School  District. 
And  because  now  under  the  single  assignment  system,  when  you 
brought  a  case  in  Santa  Clara  County,  it  was  San  Jose's 
judges,  the  plaintiffs  only  had  two  possible  choices,  and  they 
got  Peckham.   So  they  were  very  excited.   They  thought,  Oh,  my 
god,  we  got  Peckham. 

There  was  probably,  oh,  at  least  a  two-  or  three-month 
initial  fact  hearing  before  him,  and  then  many  months  before 
his  decision.   He  was  known  as  a  procrastinator.  We  used  to 
sometimes  say,  "They  shouldn't  pay  your  salary  until  you 
decide  these  cases."   I  think  it's  because  he  didn't  like 
making  decisions.   He  just  liked  people,  he  didn't  want  people 
not  to  like  him.   So  I  don't  think  he  liked  making  decisions. 
So  he  took  his  time. 

It  was  a  case  concerning  whether  or  not  there  was  de  jure 
segregation.   When  the  case  was  brought,  the  reason  that 
people  like  me  chose  federal  court  was  that  it  was  unclear-- 
[William]  Rehnquist  had  not  yet  made  his  mark—whether  or  not 
under  the  Fourteenth  Amendment  you  had  to  show  purpose  or  if 
segregetory  effects  were  enough.   There  was  language  in  Brown 
that  said  it's  the  effect  that's  bad,  if  one  could  show  the 
effect  on  black  people.   So  it  was  unclear  what  you  had  to  do 
for  a  prima  facie  case.   Very  simple,  de  jure  versus  de  facto. 

Rehnquist  wrote  a  decision  called  Jefferson  v.  Hackney  in 
1972  where  he  started  to  hint  that  he  thought  you  needed 
purpose,  but  it  was  not  until  1975,  Arlington  Heights  v. 
Metropolitan,  a  case  students  read  in  law  school,  where  he  and 
the  court  first  articulated— no,  pardon  me,  Washington  v. 
Davis,  1975,  Arlington  Heights,  '76,  where  they  first 
articulated  that,  "Okay,  the  Fourteenth  requires  purpose." 

Well,  it  was  a  devastating  decision.   It  killed  a  lot  of 
constitutional  civil  rights  cases.   That's  why  so  much  action 
was  brought  under  statutes.   It's  very  hard  to  show  purpose, 
to  know  it.   How  do  you  show  water  is  wet?  Of  course  we 
discriminate,  but  how  do  you  prove  it?  So  when  Diaz  was 
filed,  it  was  not  clear  whether  or  not  you  needed  de  jure. 

By  '74,  and  this  is  when  I  was  arguing  with  Peckham,  I 
said,  "No,  no,  Jefferson  v.  Hackney  has  been  distinguished, 
no,  you  don't  need  de  jure.   You  can  go  off  on  de  facto." 
Well,  he  read  the  tea  leaves  correctly.   He  came  down  and  he 
said  that  he  interpreted  the  Fourteenth  Amendment  to  require 
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de  jure,  and  the  plaintiffs  had  not  made  the  case.   Clearly, 
there  was  de  facto  segregation,  but  they  couldn't  show  the 
type  of  purpose. 

Well,  the  U.S.  Supreme  Court--!  guess  Diaz  was  '75--came 
down  with  a  decision  in  1977  called  Feeney  v.  Personnel 
Administrators,  which  is  a  very  important  case  in  gender 
discrimination,  where  the  court  said  that  women  had  to  show 
purposeful  discrimination,  and  the  very  fact  that  they  could 
show  the  obvious  adverse  consequences  was  not  enough.   The 
case  involved  whether  they  gave  preferences  in  Massachusetts 
state  jobs  if  you  were  a  veteran.   Oh,  good  luck,  all  the 
women  getting  preferences,  all  one  of  them.   The  obvious 
adverse  consequences  was  that  the  law  favored  males.   The  case 
said  no,  it  didn't  matter,  that's  not  enough  for  purpose. 

I* 

Steinman:    Every  time  I'd  see  Judge  Peckham,  he  and  I  would  usually  talk 
law  and  politics.   I  have  a  feeling  Peterson  never  did.   I  was 
politically  involved.   And  I  would  tell  him  he  was  wrong  on 
Diaz,  and  he  would  get  reversed,  and  blah  blah.   Then  when 
Feeney  came  down,  I  said,  "Look,  here's  the  language,  footnote 
twenty-five.   You're  definitely  wrong.   You're  going  to  get 
reversed."  And  of  course  he'd  say  I'm  wrong,  and  "You  don't 
know  what  you're  talking  about,  and  the  Rehnquist  Court,  and 
blah  blah." 

Well,  the  Ninth  Circuit  reversed  him  the  first  time  in 
Diaz,  saying,  "No,  you  applied  the  test  wrong.   Even  though 
you  were  correct  that  it  has  to  be  de  jure,  you  applied  it 
wrong,  and  you've  got  to  do  it  again."   It  was  the  lead  story 
in  the  papers.   I'm  sure  he  didn't  like  the  publicity  of 
Peckham  being  reversed.   He  hated  to  be  reversed.  Most  judges 
don't  like  to  be  reversed;  he  hated  it. 

I  don't  know  how  long  you've  been  in  California.   There 
was  a  judge  in  1971,  superior  court  judge,  I  think  his  name 
was  Edelson,  who  ruled  that  the  L.A.  Unified  School  District 
was  segregated,  and  he  got  voted  out  the  next  year.   Peckham 
never  wanted  to  be  reversed.   But  who  cares?  But  that's  why 
when  you  wrote  decisions  for  him,  you  really  had  to  craft  it. 
He  would  take  time. 

He  didn't  write  his  own  decisions.   Sorry,  Judge,  it's 
true.   He  didn't  write.   His  law  clerks  wrote,  but  he  edited. 
He  didn't  like  to  write.   It's  hard  to  say  whether  he  was  a 
good  writer  or  not;  he  didn't  like  to  write.   But  he  would  do 
tremendous  editing. 

Sometimes—this  is  a  great  story--we  would  feel,  as  he 
got  to  know  you,  he'd  trust  you.  And  many  times,  we  were 
thinking  he  wouldn't  touch  or  change  our  draft.   He'd  read  it 
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and  wouldn't  touch  it.  We  sometimes  felt  that  he  wasn't 
spending  enough  time  looking  at  our  stuff.   So  one  time,  I 
can't  remember  whether  it  was  Bob  or  myself,  we  put  a  footnote 
in  a  case  saying,  "And  Bob  Peterson  and  Ed  Steinman  are 
awarded  $2  billion,"  and  he  caught  it.   He  read  it  and  he 
caught  it.   This  is  pre-computer  days,  and  he  caught  it,  and 
he  was  really  mad  at  us  that  we  were  fooling  around.  We  would 
not  pull  that  one  again. 

But  anyway,  the  Ninth  Circuit  reversed  him  in  Diaz  in 
1979,  and  he  was  not  very  pleased,  because  he  thought  they 
were  wrong.   So  now  the  assumption  was  he  was  going  to  be 
forced  to  find  de  jure.  Well,  he  had  another  hearing--!  think 
he  had  a  four-  or  five-month  hearing.   It  lasted  a  long  time, 
and  he  [Peckham]  was  in  San  Jose  a  long  time  on  this  case.   He 
stayed  down  there,  '81,  '82,  whatever,  for  the  second  trial. 
And  amazingly  enough,  everybody  was  shocked,  he  ruled  against 
the  plaintiffs  again.   I  just  thought  he  was  wrong  again  in 
the  law. 

I  don't  know  if  he  really  believed  it  or  he  just  felt 
that,  given  his  views  that  he  expressed  to  me  years  ago,  it's 
just  not  the  role  of  federal  courts  to  really  change  school 
districts.   San  Jose  isn't  the  blatant  racism  of  the  South.   I 
was  stunned  at  his  second  ruling,  and  most  people  were 
stunned,  and  they  felt  it  was  a  sign  of  him  becoming  less 
liberal. 

Diaz  went  to  the  Ninth  Circuit  again,  and  he  got  reversed 
a  second  time  in  the  eighties.   He  got  reversed  again,  saying, 
"You're  wrong."  This  was  the  time  he  was  doing  the  Larry  P. 
case  and  getting  all  this  publicity,  being  very  aggressive, 
very  much  concerned  with  the  problems  of  minority  school 
children.   But  for  whatever  reason--! "m  sure  he'll  say  the 
answer  was  law,  but  I  just  wonder  if  he  had  some  spot  he 
couldn't  get  beyond  (I'm  using  a  cliche),  some  barrier  about 
he  being  the  judge  to  do  this  to  Santa  Clara  County- -he  ruled 
on  behalf  of  the  school  district. 

And  then  afterwards,  I  think  the  Ninth  Circuit's  second 
opinion  basically  said,  "You've  got  to  find  that  it's  de  jure, 
don't  remand  another  hearing,  it's  de  jure."  What  was  left 
was  remedy,  which  of  course  is  the  most  crucial  thing.   He 
decided  correctly  to  appoint  a  master.  My  name  was  submitted 
as  one  of  the  four  or  five  suggested  names.   I  can't  remember 
if  I  called  him  or  he  called  me,  but  we  both  agreed  within  one 
second  I  couldn't  do  it.   First  of  all,  I'm  not  sure  I  was 
that  qualified,  I'm  not  sure  I  would  have  been  chosen  anyway. 
But  our  relationship  would  be  very  improper.   And  also,  I  had 
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been  advising  the  Diaz  attorneys  over  the  years,  because  they 
knew  I  used  to  be  Peckham's  law  clerk. 

But  then  he  got  involved  in  the  remedy.   He  died  before 
the  U.S.  Supreme  Court  basically  gave  the  message,  "You  should 
have  remedies  that  get  courts  out  of  these  cases."  Decisions 
that  came  down,  such  as  McDowell  decision  in  '92,  I  don't  know 
whether  you've  ever  heard  of  it,  but  he  had  already  passed 
away  by  then. 

As  I  said  before,  I  always  felt  that  he  knew  more  than  he 
showed.   I  would  be  very  surprised  how  much  time  he  might 
spend  reading  cases,  so  in  issues  like  this,  especially  with 
Diaz  being  so  prominent,  I  have  a  feeling  that  he  did  a  lot  of 
the  research  himself.   When  we  were  law  clerks,  my  memory  was 
he  hardly  did  any  research  at  all.   He  was  much  more  hands-on, 
and  the  law  clerks  would  be  writing  the  stuff.   Even  then,  he 
did  not  desire  publicity. 

I'm  not  sure  what  the  rules  are  now,  but  in  those  days, 
federal  judges  literally  had  to  suggest  to  West  Publishing 
that  they  publish  district  court  opinions.   The  court  of 
appeals  decisions  are  automatically  published,  but  district 
courts—you  always  wonder,  why  does  West  publish  some  and  not 
others?  And  I  think  it  was  a  lot  of,  "Well,  we've  heard  about 
this  decision,  and  we'd  like  to  publish  it." 

My  memory  was  that  Judge  Peckham  never  sought  to  get  his 
district  court  opinions  published.   I  think  also  he  didn't 
want  to  be  someone  who  stuck  out  like  a  sore  thumb  if  he  went 
out  too  left  or  too  liberal. 

He  became  very  much  involved  in  the  administrative  stuff, 
which  I  thought  was  a  loss,  but  he  obviously  liked  it.   He 
would  go  on  judicial  councils,  and  he'd  go  off  to  Guam  and  all 
these  other  projects  he  had. 

But  when  he  got  involved  in  the  administrative  stuff,  he 
was  really  very  good  at  it,  which  is  again  very  interesting, 
because  you'd  see  his  office  and  think  he  was  disorganized. 

But  something  happened- -and  Larry  P.  was  more  the 
exception-- Judge  Peckham  became  more  moderate,  and  he  knew  it. 
People  would  talk  about  it.   But  it  didn't  change  people 
loving  him.   He  was  the  greatest  guy  in  the  world. 

And  more  often  than  not,  he  would  rule  on  behalf  of  the 
individual.   He  became,  with  Larry  P.  being  the  exception,  he 
became  less  activist  in  class  actions.   A  one-on-one  case, 
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he'd  be  great.   But  of  course,  most  of  the  major  law  was  made 
in  class  actions,  and  that's  why  Larry  P.  was  so  surprising. 
I  never  asked  him  if  he  had  someone  in  his  family  who  had  some 
type  of  retardation  or  handicap.   I  always  wondered  if  he 
could  relate  to  the  issues  in  the  case. 

Interesting. 

And  I  feel  very  strongly,  I  teach  this  way  to  students,  that  I 
think  one's  personality  and  politics  is  what  makes  judges. 
The  hell  with  the  law,  I  don't  think  law  is  that  important. 
So  I  feel  very  strongly  it  has  to  be  other  influences.   And  I 
don't  know  what  influenced  him  on  these  cases.   He  apparently 
became  harsher  on  criminal  cases  in  the  seventies.   This  is 
now  hearsay;  I  was  not  practicing  before  him.   But  my 
understanding  from  what  people  said,  and  even  before  the 
federal  sentencing  guidelines,  he  would  be  giving  longer 
sentences.   But  again,  you  get  older,  you  get  more  law-and- 
order.   Maybe  he  had  friends  who  were  robbed  or  mugged, 
whatever,  I  don't  know. 


His  second  wife, 


I  think  he  was  very  happy  in  his  life. 
I  don't  know  if  you've  met  her. 

Yes. 

She's  just  a  lovely  person. 


Oh,  what  an  idiot  I  am!   She  has  a  child  who  is  either 
Down's  or  severely  disabled.   What  a  fool  I  am!   Of  course,  of 
course!   I've  never  met  the  child.   I  think  the  child  may  have 
been  institutionalized.   I  don't  have  the  disability  correct, 
I'm  sorry.   I  don't  know  if  it's  Down's.  And  I  have  this 
terrible  memory  that  she  had  a  second  child  who  had  a  problem, 
but  she  definitely  has  one  child  with  a  severe  disability.1 


The  Larry  P.  Case 


Now,  Larry  P.  began,  oh,  I'll  bet  you  Larry  P.  began  before  he 
met  Carol.   I  don't  know  when  he  got  married.   I  would  guess 
'77,  '78. 


McGarrigle:   About,  yes. 


'Carol  Peckham  had  two  autistic  children,  Peter  and  Michele. 
severely  retarded. 


One  was 
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Steinman:    And  I  think  Larry  P.  began  in- -I  won't  look  it  up,  it's  not 
important.   But  clearly,  his  first  decision  in  Larry  P.  came 
after  he  had  this  case  under  submission  for  years.   It  was 
embarrassing.   What's  he  going  to  do?  The  state  court--! 
don't  know  if  you  know  the  rules- -you  don't  issue  a  decision 
in  sixty  days,  no  salary.   Federal  court,  what  are  you  going 
to  do  to  the  Judge?  So  he  had  Larry  P.  under  submission, 
because  I  had  a  friend  at  Public  Advocates  (attorneys  for 
Larry  P.)  who  would  call  me  and  say,  "What  are  we  going  to 
do?" 

But  Carol- -no  one  has  ever  talked  about  it,  but  she  has 
from  her  first  marriage,  I'm  almost  positive,  a  child  who  had 
a  very  noted  disability,  such  that  it  made  the  person  have 
difficulty  functioning  as  an  adult.   But  who  knows  if  that 
influenced  Judge  Peckham? 

McGarrigle:   Can  you  give,  just  for  the  record,  a  quick  summation  of  Larry 
P.? 

Steinman:    I'm  sorry.   Judge  Peckham,  the  year  after  I  was  a  law  clerk,  a 
case  was  brought  in  San  Benito,  and  they  were  able  to  get 
Judge  Peckham,  brought  by  California  Rural  Legal  Assistance 
called  Diana.   Diana  involved  a  young  Chicana  who,  because  of 
her  lack  of  English  skills  and  poor  test  results,  was  put  in  a 
class  of  what  we  would  now  call  EMR,  educationally  mentally 
retarded.   They  had  different  words  in  those  days.   Anyway,  a 
class  for  slow  learners,  a  class  for  the  mentally  different. 

CRLA  brought  a  lawsuit  saying  this  was  discrimination, 
based  solely  on  the  basis  of  her  race,  of  her  language.   I 
don't  know  why,  but  a  consent  decree  was  issued  with  no  trial, 
and  the  decree  was  never  published,  so  it  was  not  a  case  of 
record  and  it  was  not  a  case  you  could  cite.   But  Judge 
Peckham  was  the  judge,  and  both  the  local  county  and  the  state 
of  California  agreed  that  this  type  of  classification- -testing 
of  this  type  of  child- -had  to  be  ended. 

Larry  P.  was  a  case  brought  by  black  children  in  San 
Francisco  who  objected  to  the  incredible  disproportion,  high 
percentage,  of  black  children  in  the  EMR  classes,  based 
primarily  on  IQ  testing.   Again,  I'm  trying  to  be  very  simple. 
These  cases  go  on  for  hundreds  of  pages.   Simplistically, 
placement  was  based  on  IQ  testing.   There  were  other  measures, 
and  through  IQ  tests,  black  children's  scores  were 
disproportionately  low,  and  they  occupied- -I'm  going  to  guess 
now,  I  can't  remember  the  fact- -but  they  occupied  40,  50,  60 
percent  of  the  EMR  classes  in  San  Francisco,  even  though 
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percentage -wise,  they  probably  were  no  more  than  10  or  15 
percent  of  the  students. 

So  the  lawsuit  was  brought  essentially  challenging  the  IQ 
test,  and  also  challenging  the  placement  of  children  in  these 
classes  based  on  racial  reasons.   It  was  brought  under  both 
the  U.S.  Constitution  and  under  the  Civil  Rights  Act  of  1964, 
which  was  the  legal  basis  of  Lau  v.  Nichols;  I  used  the  same 
theory. 

Judge  Peckham  issued  a  series  of  orders,  all  of  which 
were  affirmed  by  the  Ninth  Circuit,  basically  invalidating  the 
IQ  test.   It  was  a  very  complex  case,  because  it  involved  all 
these  testing  experts,  you  had  all  these  experts,  and  it  was 
very  exhausting,  especially  nowadays  with  The  Bell  Curve  book 
being  publicized,  it's  very  fascinating.   And  there  were  a 
series  of  decisions.   One  issue  involved  class  action. 
Another  involved  some  very  strong  abstention  issues- -should 
the  state  court  or  federal  court  be  doing  this?  Wilson  Riles 
was  then  the  state  superintendent  of  education. 

Basically,  what  Judge  Peckham  did  was  invalidate  in  the 
Northern  District  in  most  respects  the  use  of  the  IQ  test.   An 
interesting  wrinkle,  which  I'm  pretty  sure  began  before  he 
died,  was  black  parents  going  to  him,  trying  to  open  the  case, 
wanting  the  use  of  the  IQ  test,  since  they  felt  that  rather 
than  being  a  discriminatory  barrier,  it  was  a  positive.   It 
would  enhance  or  validate.   This  was  brought  by  the  Pacific 
Legal  Foundation.   I'm  pretty  sure  that  it  was  brought  before 
he  died,  with  the  irony  of  black  plaintiffs  wanting  the  IQ 
test. 

The  Ninth  Circuit  affirmed  him  twice  in  Larry  P. ,  and  it 
was  just  a  very  big  decision,  because  it  was  really  viewed  as 
the  IQ  testing  case.   And  though  the  case  involved  essentially 
why  are  there  so  many  minorities  in  what  we  now  call  EMR 
classes,  classes  for  the  "mentally  handicapped,"  the  case  was 
essentially  about  the  IQ  test.   There's  always  debate  about 
this  test- -Jensen  at  Berkeley  was  writing  about  the  IQ  test 
and  blacks  being  inferior--!  don't  know  if  you  remember 
Shockley  at  Stanford  used  to  write  similarly. 

Yes. 

He  won  two  Nobel  Prizes,  and  he  was  saying  blacks  are 
genetically  inferior.   So  the  importance  of  the  case  was 
obviously  beyond  the  law.   It  was  very  much  of  a  political 
statement  of  what  we're  going  to  allow  schools  to  do  and  how 
they  may  classify  students. 


286 


I  was  always  very  proud  of  Judge  Peckham  on  Larry  P.   In 
the  1970s,  he  had  vocalized  to  me  that  he  thought  I  was  wrong 
in  trying  to  second-guess  the  decision  of  school  districts 
concerning  what  they  did  with  non-English-speaking  children. 
So  he  felt  that  I  was  wrong  on  that  In  the  Lau  case ,  but  he 
thought  that  In  Larry  P.  the  schools  were  wrong.   And  again,  1 
don't  know  what  It  was.   Maybe  Carol's  Influence;  It's 
fascinating. 

McGarrigle:   Veil,  thank  you  for  explaining  it. 


Homeless  Issues 


McGarrigle:   I  wanted  to  ask  you  on  a  different  subject,  because  I  find  it 
interesting  and  it  would  be  interesting  perhaps  for  the 
future,  to  talk  about  the  project  that  you  mentioned  on  the 
phone  that  you're  working  on,  which  is  a  new  institute  that 
you  started  on  poverty  issues  in  California. 

Steinman:    Well,  I  started  working  on  issues  of  homelessness  in  the  mid- 
eighties.   I  got  involved  in  issues  in  this  neighborhood,  the 
Halght-Ashbury,  starting  a  soup  kitchen  and  family  shelter, 
and  working  with  a  very  close  friend  of  mine  named  Ken  Hecht, 
who  is  my  closest  friend,  who  Judge  Peckham  also  knew,  and  he 
admired  a  lot.   Three  and  a  half  years  ago,  Ken  Hecht,  a  woman 
named  Marian  Standish,  who  was  head  of  the  CRLA  Foundation, 
started  an  organization  which  I  was  sort  of  the  third  party, 
the  silent  partner  —  as  a  law  professor,  I  wasn't  going  to  work 
that  much  there- -called  California  Food  Policy  Advocates. 

It's  essentially  an  organization- -although  lawyers  run 
It,  we  don't  litigate,  which  is  sort  of  a  sign  of  the  times- - 
to  do  development  of  policy,  advocacy  work,  on  behalf  of 
hunger  and  nutrition  issues  for  low- income  Calif ornians .   And 
unfortunately,  you're  talking- -even  Friday's  paper  another  big 
study  again- -you're  talking  hundreds  of  thousands  if  not 
millions  of  kids  in  this  state.   So  that's  what  the 
organization  does. 

And  I  took  a  sabbatical  this  past  year,  and  this  is  my 
second  sabbatical  I've  spent  with  Ken  Hecht.   The  first  one, 
we  explored  how  to  figure  out  ways  to  have  food  banks  get 
together,  which  led  to  some  hit-and-miss  results. 

But  I  decided  to  spend  a  sabbatical  as  an  unpaid  staff 
member  of  California  Food  Policy  Advocates.   My  wife  said  we 
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can  afford  it;  I  did  it.  Just  as  I  started,  which  is  a 
coincidence,  because  it  wasn't  because  of  me,  we  received  an 
inquiry  from  the  Haas,  Jr.,  Fund,  which  is  a  major  fund, 
asking  would  we  be  interested  in  doing  a  study  on  community 
food  security. 

And  what  community  food  security  is,  and  there's  a  lot  of 
definitions  academically,  is  basically  trying  to  figure  out 
ways  that  you  look  at  hunger,  not  just  on  an  individual  basis, 
but  you  try  to  figure  out  how  the  community  can  get  involved. 
How  you  relate  hunger  to  issues  of  housing,  to  education, 
transportation.   And  again,  this  was  before  the  1994 
elections ! 

The  assumptions  that  I  make  are  one,  you're  going  to  do 
nothing  to  affect  people's  pocketbook.  You're  not  going  to 
give  them  any  more  money.   And  secondly,  even  before  the 
election,  we  have  to  assume  that  the  federal  food  programs  are 
not  going  to  expand.   Obviously,  since  November  of  '94, 
they've  contracted.   Thirdly- -this  is  what  Haas  wanted- -that 
you're  really  not  talking  about  the  homeless.  You're  talking 
about  low- income  people,  because  sadly,  the  homeless  people  on 
the  streets,  they  have  access  to  food.   They're  called  soup 
kitchens,  they're  called  emergency  pantries.   This  is  not  an 
answer,  but  at  least  they  have  it. 

Instead,  you're  talking  about  all  the  millions  of  people 
who  are  not  going  to  the  soup  kitchens,  working  poor,  who 
nonetheless  are  hungry.   Not  the  type  of  hunger  which  you 
associate  with  Somalia,  where  people  are  dying  in  the  streets, 
but  hunger  in  the  sense  of  people  not  getting  enough 
nutrients,  enough  nutrition,  to  function.   There  are  enough 
studies  that  sadly  show  the  effect  on  children,  how  it  affects 
not  only  just  their  physical  development  but  their  cognitive 
skills.   We  know  the  effect  on  the  brain  if  you  don't  have 
sufficient  nutrients,  and  naturally,  it's  also  a  severe 
problem  for  the  elderly. 

So  stop  me- -I'm  just  going  to  say  about  my  past  year- -my 
major  project  this  past  year  was  doing  this  study  and  then 
drafting  this  humongous  report  where  I  analyzed  hunger  issues 
in  the  Tenderloin,  Hunter's  Point,  and  Fruitvale  in  Oakland, 
and  issued  this  report  which  had  both  findings  and 
recommendations.   From  these  recommendations,  Haas,  the 
funders,  have  become  interested  and  are  now  funding  what  is 
called  a  Community  Food  Security  Initiative,  which  would  be  a 
three -year  project  which  will  be  funded  anywhere  from  $300,000 
to  $500,000  a  year,  that  will  primarily  rely  on  consultants, 
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to  look  into  some  of  the  recommendations  that  I  and  Ken  Hecht 
came  up  with. 

The  primary  recommendations --again  on  the  assumption  that 
you  can't  get  more  money  into  people's  pockets,  and  the 
assumption  that  you  can't  rely  on  the  federal  government, 
which  truly  you  can't  now  because  of  what's  happening  in 
Washington—is  to  take  advantage  of  what  exists  now,  rather 
than  try  and  create  a  whole  structure.   It  would  be  nice  to 
build  supermarkets  in  poor  neighborhoods,  since  the  bottom 
line  is  that  everybody  wants  a  supermarket.  All  the  focus 
groups,  all  the  interviews  I  did,  hundreds  of  people--f irst 
thing  they  want,  they  want  a  supermarket.   They  want  what  we 
have.   They  want  the  ability  to  go  someplace  and  have  choice 
at  the  lowest  prices,  whether  it's  a  Safeway  or  now  Foods  Co, 
Pak  and  Save.   Realistically,  there  are  not  supermarkets  in 
poor  neighborhoods.   There  is  a  movement  afoot  to  bring  them 
back,  especially  because  of  the  L.A.  riots,  and  there's  a  big 
fund  of  money  in  New  York  that's  going  to  try  and  fund 
fourteen  supermarkets  nationwide.   The  Bay  Area  will  be  lucky 
to  get  one.   That  one  will  probably  either  be  in  East  Palo 
Alto  or  Fruitvale. 

I  think  that  Safeway  and  Gala  can  be  conviced  to  build  in 
poor  neighborhoods,  but  they're  not  going  to  listen  to  me. 
They'll  listen  to  their  own  economist,  whatever. 

So  if  you  don't  want  to  create  a  whole  new  structure, 
what  do  you  do?  Well,  to  me,  you  take  advantage  of  a  couple 
of  things.   One,  if  you  can't  build  supermarkets,  then  why 
can't  we  transport  poor  people  there?  Now,  there's  a 
downside.  Money  is  going  to  leave  the  neighborhood.   This 
kind  of  downside  also  is  sort  of  an  anti-community-development 
mentality.   Community  development,  you  keep  the  money  in  the 
neighborhood.   You  create  the  jobs  there.  Well,  this  is 
exporting  the  money.   This  is  going  to  give  Mr.  Magowan  money 
when  you  go  to  his  Safeway  at  14th  and  Market. 

But  the  notion  is,  why  shouldn't  the  poor  have  the  same 
choices  that  we  have?  Well,  how  do  you  transport  them?  Well, 
you  buy  them  cars.   I  don't  think  it's  going  to  happen.   You 
use  public  transportation.  Well,  that's  great,  but  in  San 
Francisco,  it's  a  problem.  A  lot  of  people  can't  access  it 
because  of  either  their  age  or  their  infirmities,  and  if 
you're  talking  about  shopping,  to  make  a  meaningful,  efficient 
use  of  a  system,  it's  hard  to  schlep  a  lot  of  bags  on  Muni, 
especially  if  you're  dragging  three  or  four  kids.   Public 
transportation  is  not  an  answer.  And  this  is  not  even  talking 
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about  how  Muni's  schedules  are  so  screwed  up.   Same  in 
Frultvale;  very  bad  schedules,  AC  Transit. 

Well,  there  are  some  answers,  and  this  is  what  the  major 
project  is  going  to  be.   And  the  answers  involve  the  use  of 
paratransit.   Paratransit  are  those  vehicles  that  we  see  on 
the  street  that  are  smaller  than  trucks  but  larger  than  vans. 
They  hold  ten,  fourteen,  fifteen  people,  primarily  used  to 
transport  the  elderly  and  handicapped,  the  reason  being  that 
the  federal  government  chose  to  spend  money  for  that.  And 
also  now,  corporations  which  must  comply  with  ride  reduction 
laws  and  make  sure  their  employees  are  not  commuting 
inefficiently,  corporations  have  bought  vans  which  their 
employees  can  use. 

You  have  in  the  Bay  Area  hundreds ,  if  not  thousands ,  of 
paratransit  vehicles  which  are  used  four,  six,  seven  hours  a 
day.   Which  means  that  they  are  not  used  the  rest  of  the  day, 
including  evenings  or  weekends.   Food  is  one  of  those  things 
you  can  access  twenty- four  hours  a  day.   Every  supermarket  I 
know  that's  large  is  open  twenty -four  hours  a  day.   It's  a 
phenomenon  in  the  last  ten,  fifteen  years. 

So  the  hope  is  to  try  and  figure  out  ways  to  get  use  of 
these  vans.   Now,  there's  a  host  of  problems.   There's 
problems  of  where  do  you  get  the  drivers  and  the  insurance  and 
stuff.   If  it  was  simple,  it  would  have  already  been  done. 
But  the  assumption  is  that  these  nonprofits  that  run  the  vans, 
that  many  of  them  have  excellent  values,  that  they'd  like  to 
see  their  vans  used  for  other  purposes.  And  if  you  could 
overcome  a  lot  of  these  logistical  problems,  they  may  want  to 
offer  their  vans  —  for  money,  the  people  would  pay  for  the 
ride.   Likewise  corporations  might  do  the  same. 

fl 

Steinman:    The  other  thought,  which  is  the  third  way  to  do  it,  is  to  try 
and  figure  out  how  to  convince  Safeways  and  the  Galas  to 
support  a  van.  Why  can't  they  get  involved  in  providing  vans, 
if  you  can  say,  "I'll  guarantee  you  X  number  of  people  who 
will  spend  X  dollars"?  So  one  major  thing  is  to  work  on 
transportation,  not  to  buy  new  vans,  but  to  take  advantage  of 
the  conventional  existing  system. 

Second  is  to  work  with  the  corner  stores,  because  whether 
or  not  you  get  people  to  supermarkets,  they  are  still  going  to 
be  highly  dependent  upon  corner  stores,  because  they're  there, 
because  it's  worth  it  to  spend  the  extra  thirty  cents  to  avoid 
having  to  schlep  to  Safeway.  People  in  poor  neighborhoods  are 
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McGarrigle: 
Steinman: 


incredibly  dependent  upon  them,  also  because  they  give  credit, 
which  can  be  a  disease  as  well  as  a  benefit.   Corner  stores, 
that's  a  tough  life.   They're  Mom  and  Pops,  they  work  sixteen 
hours  a  day,  they  have  small  profits,  work  in  bad 
neighborhoods.  Why  do  they  care? 

Well,  one  of  the  things  about  this  project  is  that,  if  we 
can  offer  them  enough  carrots,  will  they  care?   If  you  offer 
Mom  and  Pop  assistance  in  how  to  run  a  business  —  shelving, 
inventory,  if  you  work  with  their  wholesalers  to  get  them 
better  prices,  if  you  work  with  the  police  to  get  them  better 
police  protection,  if  you  work  with  the  health  department  on 
zoning—can  you  offer  enough  carrots,  enough  incentives,  to 
these  very  fledgling,  fragile  Mom  and  Pops,  so  that  they  might 
be  interested  in  offering  more  nutritious  foods,  maybe  at 
better  prices? 

Obviously,  the  big  problem  with  them  is  that  they  make 
their  money  on  cigarettes  and  booze,  and  I'm  not  sure  we  can 
overcome  that.   But  we  are  going  to  fund  a  project  to  see  if 
it  can  be  done. 

Then  there's  working  with  farmer's  markets,  trying  to 
develop  them.   There's  working  with  ways  of  improving  the 
federal  food  system,  trying  to  develop  it  more.   Since  the 
focus  is  on  "community,"  food  should  not  be  something  that  you 
think  of  solely  at  your  own  table.   Food  should  be  something 
the  schools  are  concerned  about,  not  just  for  school  lunch  and 
breakfast.   If  you  build  a  housing  project,  you've  got  to 
figure  out  how  the  residents  are  going  to  get  food.   People 
have  to  eat.   If  you  develop  a  transportation  system,  how  does 
Muni  understand  that  people  have  to  get  to  grocery  stores? 

So  another  notion  is  developing  community  food  policy 
councils  to  focus  on  these  issues.   Because  hunger  is 
invisible.   Homelessness  is  not;  you  know  when  someone  is 
homeless,  but  you  don't  know  when  they're  hungry,  especially 
when  it's  not  the  abject  type  of  famine  you  associate  with 
some  East  African  country.   So  that's  what  it's  about. 

I'm  glad  you  described  that  for  me. 

Yes.   It's  not  going  to  be  easy.   If  it  was,  it  would  have 
been  done  before.  And  the  foundations  have  more  pressure  on 
them,  because  of  all  the  cutbacks  in  Washington,  there  will  be 
more  pressure  on  private  foundations  to  fund  things.   Food 
programs  themselves  are  going  to  take  a  big  hit,  whether  or 


not  there's  block  granting  or  whatever. 
Judge  Peckham  liked  to  eat. 


It's  not  good  times, 
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From  the  Editor 


Leigh  Ruth  Shields 

This  issue  of  the  Historical  Reporter  is  dedicated  to  the 
memory  of  Judge  Robert  F.  Peckham,  the  founder  of  the 
Northern  District  Historical  Society.  In  the  first  part  of  the 
issue,  we  reprint  the  speeches  delivered  at  the  Memorial 
Tribute  to  Judge  Peckham,  held  at  Stanford  University.  In 
the  second  section,  we  publish  an  excerpt  from  Judge 
Peckham's  oral  history,  which  tragically  remained  incom 
plete  at  his  death.  As  is  noted  in  the  introduction  to  the 
excerpt,  the  Historical  Society  plans  to  interview  friends 
and  colleagues  of  Judge  Peckham  to  supplement  that  part 
of  the  oral  history  he  did  complete. 

Judge  Peckham's  deep  interest  in  the  history  of  the 
Northern  District  and  his  dedication  to  the  Historical 
Society  will  be  missed  greatly  by  all  involved  with  the  or 
ganization.  His  example  will  continue  to  be  an  inspiration. 
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Judges  of  the  Northern  District  Court  in  the  late  1960s.  Left  to  right  are  Judges  Albert  C.  Wollenberg,  Lloyd  H.  Burke, 
William  T.  Sweigert,  Alfonso  J.  Zirpoli,  and  Robert  F.  Peckham.  Not  pictured  are  Judges  George  B.Harris,  Oliver  J. 

Carter,  and  Stanley  A.  Weigel. 
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IN  MEMORIAM 


HON.  ROBERT  F.  PECKHAM 


The  addresses  which  follow  were  delivered  at  the  Memorial 
Tribute  to  Judge  Peckham  held  March  8  at  the  Stanford 
Memorial  Church,  Stanford,  California.  Speaking  in  order 
were  the  Hon.  Tlielton  E.  Henderson,  Chief  Judge,  U.S. 
District  Court  for  the  Northern  District  of  California;  Paul 
Brest,  Dean  of  Stanford  Law  School;  Hon.  William  A.  In 
gram,  Senior  Judge,  U.S.  District  Court  for  the  Northern 
District  of  California;  Wylie  R.  Sheldon,  Judge  Peckham 's 
first  law  clerk;  and  Joseph  Houghleling,  friend  of  Judge  Peck- 
ham  for  forty-five  years. 


Hon.  Thelton  E.  Henderson 


When  Chief  Judge  Robert  Peckham  swore  me  in  as  a 
District  Court  Judge  in  July  of  1980, 1  knew  him  only  as  a 
Judge  who  was  already  legendary  for  his  willingness  and 
ability  to  listen  with  great  patience  to  all  sides  of  a  case,  as 
a  Judge  who  cared  deeply  for  those  who  sought  justice  in 
his  court,  and  as  a  Judge  who  ruled  with  great  courage  on 
some  of  the  most  important  and  controversial  issues  of  the 
day. 

So  you  can  perhaps  imagine  my  feeling  of  good  fortune 
when  I  learned  that  my  new  chambers  would  be  right  next 
door  to  Judge  Peckham's.  I  can  tell  you  that  no  new  Judge 
could  ever  hope  to  be  so  lucky  as  to  have  Robert  Peckham 
as  a  next  door  neighbor,  and  as  a  soon-to-be  friend,  role 
model,  mentor  and  wise  counsel. 

That  was  some  thirteen  years  ago.  And  at  that  time,  it 
never  would  have  occurred  to  me  that  I  might  some  day 


inherit  the  position  of  Chief  Judge  that  Robert  Peckham 
then  so  dauntingly  occupied.  And  what  an  inheritance  he 
has  left,  first  for  Judge  William  Ingram  and  now,  myself— 
and  of  course,  always  for  the  Court. 

Bob  Peckham  contributed  to  our  Court  in  many,  many 
important  ways  and  was  instrumental  in  whatever  stature 
we  achieved  as  an  institution  during  his  judgeship.  It  will  be 
difficult  for  any  of  us  to  even  approach  his  record.  It  will  be 
impossible  for  any  of  us  to  forget  what  he  has  done  for  us, 
and  the  legacy  he  has  left  us. 

In  the  broadest  sense,  Bob  Peckham's  contributions  were 
of  two  sorts.  First,  and  perhaps  most  obviously,  he  was  an 
innovator.  In  an  extraordinary  range  of  areas  he  was  a 
prolific  source  of  new  ideas  and  new  programs  and  new 
directions  for  the  Court. 

Many  of  these  innovations,  of  course,  had  to  do  with  the 
way  we  process  cases.  They  began  with  the  telephone  con 
ference  call,  which  Bob  Peckham  pioneered  on  this  Court. 
And  while  it  has  been  rumored  that  Bob  and  his  telephone 
were  virtually  inseparable,  there  is  no  truth  whatever  to  the 
rumor  that  the  portable  phone  was  invented  specifically  to 
allow  Bob  to  leave  his  chambers  during  the  workday! 

This  initial  effort  to  save  attorney  time  and  client 
money  soon  expanded  to  the  area  of  Alternative  Dispute 
Resolution  (ADR).  Bob's  interest  in  ADR  is  well-docu 
mented,  and  he  was  a  national  leader  in  efforts  to  develop 
less  expensive  and  faster  means  of  resolving  disputes  in 
our  federal  courts.  In  this  regard  he  was  indeed  a  vision 
ary,  seeing  long  before  most  of  us  the  limits  of  the  adver 
sarial  process.  And  while  a  few  others  also  saw  those 
limits,  it  was  typical  of  Bob,  more  than  anyone  else,  that 
he  chose  to  leap  into  the  void  and  actually  do  something 
about  it. 
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Among  his  many  contributions  were  to  increase  the 
resources  devoted  to  settlement,  such  that  our  Court  now 
settles  more  civil  cases,  and,  because  of  this,  has  fewer  civil 
cases  that  actually  go  to,  trial,  than  any  of  the  ninety-four 
District  Courts  in  the  United  States.  He  also  developed  new 
procedures  for  Court-Annexed  Arbitration  and  estab 
lished  the  Early  Neutral  Evaluation  Program,  which  is  now 
being  duplicated  by  so  many  other  courts. 

Bob  also  played  a  crucial  role  in  shaping  the  recently 
enacted  Civil  Justice  Reform  Act  (popularly  called  "the 
Biden  Bill"),  which  has  mandated  the  development  of  ADR 
Programs  in  all  of  our  federal  courts.  And  it  is  no  exaggera 
tion  whatsoever  to  assert  that,  with  the  passage  of  the  Biden 
Bill  in  1992,  the  rest  of  the  country  was  just  beginning  to 
catch  up  to  Bob  Peckham's  vision  of  the  way  justice  ought 
to  be  dispensed  in  our  courts. 

Bob  established  many  programs  in  addition  to  ADR. 
Among  the  most  notable  of  these  has  been  the  Federal  Trial 
Practice  Program.  Unique  in  the  nation  when  it  was  begun 
in  1982,  this  creative  program  provided  additional  training 
in  trial  advocacy,  at  affordable  prices,  to  over  2,000  attor 
neys  in  this  district,  both  in  San  Francisco  and  San  Jose. 
Bob,  of  course,  played  a  major  role  in  having  our  Court  sit 
in  San  Jose,  a  matter  I  know  my  colleague,  Judge  Ingram, 
will  discuss  later. 

For  many  of  you,  however,  it  is  probably  impossible  to 
think  of  Bob  Peckham  without  remembering  his  great  and 
abiding  love  of  history.  He  understood  and  appreciated  the 
power  of  history,  and  as  a  result  we  have  a  rich  legacy  of 
materials  for  future  generations  to  learn  about  the  history 
of  our  Court  and  our  Judges.  It  was  at  his  direction  that  this 
Court  formed  the  first  District  Court  Historical  Society  in 
the  country,  an  organization  that  has  been  copied  by 
numerous  federal  courts  —  district  and  circuit  —  throughout 
the  nation. 

Time  precludes  me  from  listing  the  many  other  ways  Bob 
improved  the  way  we  do  business  in  the  Northern  District 
of  California  and,  ultimately,  in  the  federal  judiciary  nation 
wide.  I  have  tried  to  sketch  some  of  the  high  points,  but  I 
can  accurately  summarize  by  noting  that  there  is  hardly  any 
aspect  of  the  administration  of  justice  in  our  Court  that  was 
not  paid  attention  to  and  improved  upon  by  Bob  Peckham 
during  his  years  on  the  bench. 

I've  just  described  Bob  Peckham  as  an  innovator.  But,  in 
addition  to  his  innovations,  Bob  left  a  second,  and  perhaps 
even  more  important  legacy  to  the  Northern  District.  That 
legacy  is  one  of  the  spirit.  No  one  who  came  to  know  Bob 
could  help  but  be  struck  by  his  remarkable  personality.  Bob 
treated  everyone  he  encountered  with  courtesy,  with  kind 
ness,  and  with  generosity.  His  ready  smile,  his  amazing 
grace,  and  his  warmth  left  an  indelible  impression  on  all 


fortunate  enough  to  meet  and  know  him.  He  was  a 
gentleman  in  the  old  fashioned  and  best  sense  of  the  word. 

As  Chief  Judge,  Bob  maintained  a  court  marked  by 
friendship  and  collegiality.  There  are  some  courts,  as  is  no 
secret,  that  are  divisive  in  their  nature.  Not  Bob's  court. 
Whatever  the  matter  at  hand,  his  skills  and  dedication 
helped  remind  us  that  we  were  colleagues  striving  toward 
a  common  goal  for  a  common  good.  In  addition,  Bob  always 
reached  out  to  include  others  and  to  allow  their  voices  to 
be  heard.  He  sought  good  relations  with  all  sectors  of  the 
bench  and  bar  and  with  all  the  agencies  involved  in  the 
business  of  the  federal  court.  When  he  called  them,  collec 
tively,  "the  federal  family"  he  meant  it  — they  knew  he 
meant  it,  and  we  all  felt  and  acted  as  "family." 

Bob  Peckham's  dual  contribution  —  as  a  brilliant  and 
innovative  court  administrator,  and  as  a  man  of  gentle 
spirit,  decency,  dignity,  integrity,  and  a  scrupulous  sense  of 
fairness  —  form  a  legacy  that  will  be  with  us  as  long  as  law  is 
practiced  in  our  courts. 

As  we  look  to  the  future,  we  on  the  Court  know  that  not 
one  working  day  will  pass  when  what  we  do,  and  what  the 
attorneys  do,  will  not  be  affected  by  Bob  Peckham's 
wonderful  vision  of  the  law  and  by  the  spirit  he  left  with  us. 

He  has  enriched  the  lives  of  all  of  us,  and  we  shall  miss 
him  dearly. 


Paul  Brest 


I  had  admired  Robert  Peckham  from  afar  even  before  I 
came  to  California.  And  I  came  to  admire  him  all  the  more 
up  close  —  that  doesn't  always  happen  —  as  I  came  to  know 
this  gentle  and  wise  man  during  the  past  twenty  years. 

Not  long  ago,  it  was  my  privilege  to  present  Bob  with 
Stanford  Law  School's  Alumni  Award  of  Merit.  It  is  a  sad 
privilege  today,  but  a  privilege  nonetheless,  to  remember  a 
man  who  —  on  and  off  the  bench  —  did  such  great  service  to 
his  community,  his  nation,  and  to  the  rule  of  law. 

In  the  course  of  preparing  to  present  the  Alumni  Award, 
I  spoke  to  lawyers  who  had  appeared  before  Judge  Peck- 
ham  and  to  present  and  former  law  clerks.  As  everyone  here 
knows,  Bob  was  widely  loved  and  admired  by  everyone  who 
came  in  contact  with  him  — by  prosecutors  and  defense 
attorneys  alike,  by  his  colleagues  on  the  bench,  by  law  clerks 
blessed  with  his  mentorship.  He  was  described  as  being  in 
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the  best  of  the  liberal  tradition.  Not  doctrinaire,  but  some 
one  with  a  deep  and  abiding  commitment  to  individual 
rights.  A  judge  with  the  courage  of  his  convictions,  who 
would  not  bend  to  pressure  from  the  public  or  the  govern 
ment.  Soft-spoken,  but  persistent  in  going  after  what  he 
believed  to  be  right. 

This  is  not  the  place  to  review  Judge  Peckham's  con 
tributions  to  civil  rights,  civil  liberties,  and  to  other  areas 
of  law.  It  suffices  to  say  that  he  has  left  an  important 
legacy  in  the  federal  reports.  And  his  continuing  in 
fluence  goes  beyond  judicial  decisions  to  innovations  in 
alternative  dispute  resolution  — which  have  been 
adopted  by  courts  throughout  the  country.  Indeed,  his 
legacy  extends  well  beyond  the  borders  of  California  and 
the  United  States.  In  recent  years,  Bob  marshaled  his 
extraordinary  talents  and  energy  to  help  improve  the 
administration  of  justice  throughout  the  world.  Together 
with  colleagues  from  the  bench  and  bar,  and  usually 
accompanied  by  Carol,  he  traveled  a  dizzying  itinerary 
to  put  on  actual  demonstrations  of  trials  — from  Argen 
tina  to  Bangladesh,  Chile  to  Sri  Lanka,  Uruguay  to  the 
People's  Republic  of  China. 

When  asked  how  he  enjoyed  his  work,  Judge  Peckham 
once  responded:  "Being  a  judge  is  a  wonderful  way  to  be 
involved  in  this  profession.  It  gives  you  great  satisfaction 
and  happiness  to  have  an  input  into  the  major  issues  of  the 
day  and  to  play  a  role  in  the  resolution  of  people's  disputes." 
How  many  people  have  benefited  from  his  dedicated  and 
compassionate  service  in  this  role. 

It  is  hard  to  believe  that  this  deeply  warm  and  deeply 
principled  man  is  no  longer  with  us.  But  Bob  lives  on  in  the 
passion  for  justice  that  he  has  inspired  in  everyone  whose 
spirit  he  touched. 


Hon.  William  A.  Ingram 


Chief  Judge  Henderson  has  marshaled  for  us  the  sub 
stantial  and  enduring  accomplishments  and  contributions 
of  Judge  Peckham.  There  was  one  in  particular  that  I  will 
dwell  on  — it  took  years  to  accomplish -it  gave  Bob  great 
satisfaction  and  absorbed  his  interest  — it  was  the  estab 
lishment  of  the  four  county  venue  at  the  southern  tip  of  our 
district  with  the  court  house  in  San  Jose.  The  venue  is 
comprised  of  the  Central  Coast  counties  of  Santa  Clara, 
San  Benito,  Santa  Cruz  and  Monterey.  Presently  ap 
proximately  1.5  million  people  live  and  work  within  the  four 
counties. 


Chief  Judge  George  Harris  administering  the  oath  of  of 
fice  to  Judge  Peckham,  1966.  (Archives,  U.S.  District 
Court  for  the  Northern  District  of  California.) 

Bob  Peckham  by  heritage  and  by  personal  inclination  was 
deeply  interested  and  concerned  with  that  part  of  our 
district  -  his  great-grandfather,  also  a  Robert  F.  Peckham, 
sat  as  judge  of  the  Superior  Court  in  Santa  Cruz  County; 
two  of  his  uncles  were  distinguished  San  Jose  lawyers;  he 
himself  conducted  his  law  practice  in  Sunnyvale  and  Palo 
Alto  and  for  seven  years  was  judge  of  the  Santa  Clara 
County  Superior  Court,  twice  serving  as  Presiding  Judge. 

When  Bob  Peckham  first  came  to  the  District  Court  in 
1966  twenty  years  of  effort  and  planning  to  establish  San 
Jose  as  a  place  of  holding  court  had  been  conducted  by 
Judge  Robert  Beresford  and  Russell  V.  Roessler  and  the 
devoted  group  of  lawyers  from  the  four  counties  who  be 
came  and  functioned  for  years  as  the  Federal  Court  Ad 
visory  Committee.  Just  prior  to  Judge  Peckham's  coming, 
Congressman  Don  Edwards  of  San  Jose  introduced  legis 
lation  which  effectively  redesigned  the  structure  of  the 
federal  judicial  presence  in  California:  it  created  the  East 
ern,  Central  and  Southern  Districts  and  among  other  places 
named  San  Jose  as  a  place  of  holding  court. 

What  was  needed  was  an  incumbent  district  judge  who 
would  vigorously  implement  the  statutory  authorization  — 
that  authorization  did  not  compel  the  establishment  of  a 
court  in  San  Jose -it  permitted  such  establishment.  The 
implementation  was  left  to  the  District  Court  acting  by 
rules.  Chief  Judge  Peckham  was  just  the  man  for  the  task! 
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He  started  in  a  rented  courtroom  in  the  Santa  Clara 
County  Court  House.  The  calendar  was  not  heavy  at  first: 
draft  evasion  cases  came  with  the  troubled  times  —  criminal 
cases  moved  from  San  Francisco  — a  few  civil  cases  also 
brought  from  San  Francisco.  Almost  at  once  Chief  Judge 
Peckham  sought  permission  of  the  Circuit  Council  of  the 
Ninth  Circuit  to  require  that  all  criminal  charges  alleged  to 
have  occurred  in  the  four  southern  counties  be  filed  and 
tried  in  San  Jose.  This  was  granted  and  quickly  imple 
mented.  However,  it  was  not  until  1983  that  a  similar  rule 
was  adopted  for  civil  cases.  Chief  Judge  Peckham  per 
severed  in  his  efforts  to  get  suitable  quarters  for  the  court 
and  to  establish  a  full  service,  all  purpose,  court  in  San  Jose. 
The  quarters  came  first  —  Congressmen  Mineta  and  Ed 
wards  fought  the  good  fight  and  in  1979  Congress  ap 
propriated  the  necessary  funds  to  acquire  property  and 
construct  the  court  house.  Chief  Judge  Peckham  had  at  that 
time  spent  six  years  in  the  rented  courtroom  and  another 
seven  years  in  temporary  prefabricated  court  quarters 
known  to  all  as  "the  trailers"  and  "the  shack." 

As  a  result  of  the  labors  of  Judges  Peckham  and  Beres- 
ford,  of  Russell  Roessler  and  Bob  Morgan  and  their 
devoted  associates  on  the  Federal  Court  Advisory  Commit 
tee,  there  is  a  full  service  Clerk's  Office;  the  Offices  of  the 
United  States  Attorney  and  Federal  Defender;  Pretrial  and 
Probation  officers;  empanelled  grand  juries  in  service;  five 
district  judges,  two  magistrate  judges  and  three  bankruptcy 
judges  — the  calendar  is  heavy  and  the  active  judges  are 
swamped. 

All  this  is  the  result  of  many  hands  — but  without  the 
presence  of  Bob  Peckham  as  the  first  incumbent  judge  it 
would  never  have  survived  the  first  fragile  period.  No  other 
judges  shared  Bob  Peckham's  commitment  to  the  San  Jose 
Court  in  1966.  The  existence  of  the  court  and  its  availability 
to  serve  the  nearly  two  million  people  who  live  in  the  four 
counties  and  do  business  there  is  a  living,  ongoing,  and 
perpetual  monument  to  Judge  Peckham  — his  memory  is 
honored  and  treasured. 

May  the  Lord  bless  him  and  keep  him. 


Wylie  R.  Sheldon 


Mrs.  Peckham,  Ann,  Sara  — 

Chief  Judge  Henderson  and  other  distinguished  mem 
bers  of  the  State  and  Federal  Judiciary  — 


Dean  Brest  and  other  distinguished  members  of  the 
Stanford  Law  School  faculty— 

Distinguished  members  of  the  Bar  — 
Friends  of  Judge  Peckham  — 
Ladies  and  Gentlemen: 

I  am  Wylie  Sheldon.  I  was  Judge  Peckham's  first  law  clerk 
after  his  appointment  to  the  Federal  bench  in  1966. 

I  have  been  given  the  honor  by  Carol  Peckham  of  saying 
a  few  words  today  on  behalf  of  all  of  Judge  Peckham's  more 
than  a  quarter  century  of  law  clerks,  many  of  whom  are  here 
today.  I  am  grateful  to  Carol  for  this  opportunity. 

I  would  like  to  think  that  Carol  bestowed  this  honor  on 
me  not  merely  because  I  happened  to  be  first  in  line,  but 
because  my  respect  and  affection  for  Judge  Peckham  was 
second  to  none  — at  least  among  my  fellow  clerks.  But  I 
know  (as  does  Carol)  that  that's  not  the  case.  I  happen  to 
believe  that  my  apprenticeship  with  Judge  Peckham  as  his 
law  clerk  was  the  most  profound  and  enriching  experience 
of  my  professional  life.  I  know,  however,  that  each  of  the 
Judge's  law  clerks  has  at  least  the  same  affection  for  the 
Judge  as  I  do.  Thus,  I  am  here  before  you  today  simply 
because  I  was  in  the  right  place  earlier  than  others. 

What  accounted  for  the  extraordinary  bond  between 
Judge  Peckham  and  his  law  clerks?  In  my  view  the  answer 
lies  in  the  extraordinary  relationship  which  the  Judge 
established  with  each  of  us.  From  the  moment  that  we 
entered  his  Chambers,  the  Judge  welcomed  us  as  if  we 
were  co-participants  with  him  —  fellow  colleagues,  if  you 
will  — in  a  shared  enterprise  of  doing  nothing  less  than 
trying  to  determine  the  truth,  to  ascertain  the  law  and  to 
correctly  apply  the  law— in  short,  to  administer  justice. 
Judge  Peckham's  style  was  never  to  proclaim  the  answer 
from  on  high  and  then  send  us  to  the  library  to  find 
authority  which  would  sustain  his  answer  on  appeal.  No, 
the  Judge  always  conveyed,  in  his  gentle  and  respectful 
way,  that  he  would  be  grateful  if  we  would  help  him  find 
the  right  answer;  and  that  our  ideas  would  be  very  impor 
tant  to  him  in  this  task. 

What  an  experience  for  a  young  person  fresh  out  of  law 
school!  All  of  a  sudden  our  thoughts  and  utterances  were 
not  simply  competing  for  grades  in  the  classroom,  but 
could,  through  the  Judge,  have  an  impact  in  the  administra 
tion  of  justice  —  could  tip  the  scales  in  matters  of  substance 
in  the  world  of  commerce,  public  policy  or,  indeed,  where 
a  person's  freedom  or  even  life  was  at  stake.  What  heady 
stuff!  No  wonder  that  many  of  us  feel  that  our  professional 
careers  have  gone  downhill  from  our  clerkship. 
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Judges  of  the  Northern  District  Court,  1984.  In  the  back  row,  left  to  right,  are  Judges  Charles  A.  Legge,  Marilyn  Hall 

Patel,  Thelton  E.  Henderson,  William  W  Schwarzer,  William  H.  Orrick,  Jr.,  William  A.  Ingram,  Robert  P.  Aguilar, 

Eugene  F.  Lynch,  and  John  P.  Vukasin,  Jr.  In  the  front  row,  left  to  right,  are  Judges  Samuel  Conti,  Robert  H.  Schnacke, 

Lloyd  H.  Burke,  Robert  F.  Peckham,  Alfonso  J.  Zirpoli,  Stanley  A.  Weigel,  and  Spencer  M.  Williams.  (Photograph  by 

Ira  Nowinski;  courtesy  Archives,  U.S.  District  Court  for  the  Northern  District  of  California.) 


Each  of  us  has  indelible  memories  of  sessions  in  the  Judge's 
Chambers  when  he  would  invite  deliberation  upon  the  matter 
at  hand  —  when  he  would  solicit  our  ideas  and  then  lead  us 
through  questions  and  discussion  until  he  found  an  acceptable 
answer  to  the  problem.  Each  of  these  almost  daily  occurrences 
was  orchestrated  by  Judge  Peckham  with  the  light  and  upbeat 
touch,  the  extraordinary  warmth,  and  the  easy,  but  dignified 
informality  which  seemed  to  come  so  naturally  to  him.  No  stiff 
formality  or  pomp  or  rank  or  mystique  of  the  black  robe  in 
Judge  Peckham's  Chambers  -  rather  an  unfailingly  calm  and 
collegia!  effort  to  dispense  justice.  And  through  it  all,  with  no 
disrespect  for  the  seriousness  of  the  problem  at  hand,  Judge 
PC  ckham  seemed  always  to  look  for  the  opportunity  to  enliven 
our  work  with  the  droll  humor  and  sharp  wit  which  were  so 
much  a  part  of  the  Judge's  personality. 


Nothing  rattled  Judge  Peckham  or  would  ruffle  the  calm 
of  his  Chambers.  When  the  pressures  were  most  intense, 
the  Judge's  only  concession  to  the  occasion  would  be  to 
quietly  affirm,  "This,  too,  will  pass,"  and,  at  least  in  those 
benighted  early  days,  light  up  a  cigar. 

And  in  and  around  our  work,  Judge  Peckham  always 
went  out  of  his  way  to  show  an  astonishing  interest,  as  I  look 
back  now,  in  us  and  our  lives  and  our  professional  hopes 
and  ambitions.  No,  not  out  of  his  way  — for  this  caring  for 
us  was  very  much  a  part  of  the  Judge's  way— and  was  in 
keeping  with  his  unvarying  attitude  toward  his  fellow  man. 

Of  course,  on  occasion  we  could  glean  that  the  Judge 
early  on  had  an  answer  in  mind  to  the  problem  at  hand.  All 
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of  us  knew,  from  almost  our  first  contact  with  Judge  Peck- 
ham,  that  certain  fundamental  principles  guided  his  actions 
as  a  Judge:  an  unshakable  belief  that  each  litigant  (especial 
ly  the  little  person)  has  a  right  to  be  heard,  and  heard  with 
respect,  and  heard  in  an  atmosphere  of  respect  for  truth, 
and  respect  for  the  judicial  process  and  for  its  ability  to 
achieve  justice. 

And  Judge  Peckham's  justice,  as  you  all  know,  was  capi 
tal  J  justice  —  the  cornerstones  of  which  were  respect  for 
human  diversity,  faith  in  the  human  potential  and,  above  all, 
reverence  for  human  life,  with  a  particular  and  unfailing 
sense  of  mission  to  ensure  that,  in  all  confrontations  —  both 
in  and  out  of  the  courtroom  —  between  an  individual  and  an 
institution  (whether  private  or  public)  the  field  on  which 
they  play  is  level  and  the  rules  are  fair. 

It's  little  wonder  that  each  of  us  who  wore  the  mantle 
of  Judge  Peckham's  law  clerk  feels  such  extraordinary 
affection  for  the  Judge.  And  to  me  it  is  equally  apparent 
why  so  many  litigators  have  similar  feelings  about  Judge 
Peckham.  It's  my  observation  that  the  Judge  treated  the 
advocates  who  appeared  before  him  with  the  same 
respect  and  courtesy  that  he  displayed  toward  his  law 
clerks;  and  that  most  came  away  from  Judge  Peckham's 
courtroom  believing  that  Judge  Peckham  had,  to  a 
greater  or  lesser  extent,  given  them  the  opportunity  to 
participate  with  him  in  a  common  enterprise  to  seek  out 
the  truth,  find  the  right  answer  and  see  that  justice  be 
done.  To  me  there's  little  mystery  why  Judge  Peckham 
was  one  of  the  most  respected  trial  judges  on  the  Federal 
Bench  and,  indeed,  why  in  1983  he  was  named  by 
American  Lawyer  magazine  as  the  best  Federal  trial 
judge  in  the  nine  Western  States. 

Perhaps  certain  of  the  foregoing  remarks  about  Judge 
Peckham's  notions  of  justice  and  how  justice  should 
properly  be  administered  are  somewhat  short  on  scholar 
ship  and  long  on  sentiment  — and  surely  are  dealing  in 
concepts  not  common  for  a  lawyer  such  as  I  who  makes 
a  living  by  putting  shopping  centers  together.  However, 
these  notions  were  important  to  Judge  Peckham  and  he 
wanted  them  to  be  important  to  us,  his  law  clerks.  And 
because  of  Judge  Peckham,  they  were  important  to  us 
during  our  clerkship  and,  I  would  venture  to  say,  they 
have  also  been  important  in  our  professional  lives.  So  I 
think  it's  not  inappropriate  that  I  remark  upon  such 
matters  today. 

Like  each  of  my  fellow  law  clerks  and  each  of  you,  I 
will  miss  the  Judge.  In  his  commitment  to  justice,  his  faith 
in  his  fellow  man  and  his  courtesy  to  all  and  especially  to 
us,  his  law  clerks,  Judge  Peckham  had  and  will  continue 
to  have  a  profound  impact  on  our  personal  and  profes 
sional  lives. 


Joseph  Houghteling 


First,  a  confession.  I'm  not  a  member  of  bar  or  bench  but 
an  admirer  of  both  since  I've  known  Robert  F.  Peckham 
during  forty-five  years  of  close  friendship.  We've  shared 
many  personal  experiences:  first  marriages  that  ended 
sadly  far  too  soon,  and  we've  each  been  fortunate  in  having 
daughters  who  are  close  friends  to  this  day  and  second 
marriages  that  have  worked  so  happily.  I  am  going  to  speak 
mostly  about  that  time  that  many,  especially  the  younger 
generation,  don't  believe  existed,  before  Robert  Peckham 
was  a  judge. 

I  do  want  first  to  say  something  special  about  Carol,  Ann 
and  Sara  for  I've  seen  quite  a  good  deal  of  them  in  the  last 
several  difficult  months.  During  this  time  of  hope  and 
despair,  they  gave  continuing  and  full  support,  devotion 
and  love  to  Bob. 

Bob  was  proud  of  his  Democratic  party  roots  begun  when 
his  mother,  Evelyn,  a  marvelous  person,  took  him  as  a 
toddler  on  precinct  rounds,  hoisting  him  by  his  elbows  so 
he  could  place  leaflets  in  the  postal  slot.  Often  he  pointed 
out  to  me  the  Palo  Alto  store  front  where  he  worked  in  1938 
as  youth  chairman  for  Culbcrt  Olson,  the  first  Democrat 
elected  governor  in  this  century. 

He  also  told  me  how  proud  he  was  to  march  up  Market 
Street  in  the  1939  parade  of  labor  organizations  and  civil 
liberty  groups  celebrating  the  pardon  of  Tom  Mooney,  a 
cause  celebre  of  liberal  groups. 

As  a  new  young  attorney  should,  he  participated  in  com 
munity  organizations.  Recently  a  woman  told  me  that  at  age 
six  in  1945,  she  was  taken  to  the  Sunnyvale  Lions  Club 
Christmas  Party,  sent  forward  to  a  bearded  figure  to  receive 
her  present,  stopped,  burst  into  tears,  crying  "That's  not 
Santa  Claus  —  that's  Bob  Peckham!"  While  it  was  traumatic 
to  her  then,  she  said  a  lifetime  friendship  with  Bob  is  well 
worth  the  loss  of  a  belief  in  Santa  Claus. 

Bob  and  I  met  in  1948,  both  in  our  twenties,  he  a  few  years 
older  starting  as  the  youngest  assistant  U.S.  attorney  in  San 
Francisco,  while  I  began  a  newspaper  career  in  the  Santa  Clara 
Valley.  It  was  quite  a  different  place  then,  with  separate  small 
towns:  Sunnyvale  had  a  population  of  4,500;  San  Jose,  90,000; 
and  between  them  were  wide  orchards  and  fields  in  what  then 
was  known  as  "the  Valley  of  Heart's  Delight." 

While  as  a  U.S.  attorney,  he  couldn't  be  active  in  politics, 
he  still  could  discuss  them  and  have  as  close  friends  those 
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who  were  involved.  I  remember  the  1948  November  elec 
tion  night  that  was  spent  at  Evelyn's  and  Bob's  home  close 
by  here  in  College  Terrace  when  we  were  amazed  and  so 
pleased  with  the  result.  Not  only  was  Harry  Truman  re- 
elected,  but  Bob  could  remain  at  the  U.S.  Attorney's  office 
that  challenged  and  interested  him  even  though  many  of  his 
friends  wanted  him  to  return  to  Santa  Clara  County  to 
resume  his  community  and  political  activities. 

Not  that  he  wasn't  still  an  observer  of  Democratic 
politics.  I  have  a  picture  of  him  attending  the  1950 
Democratic  State  Convention  in  Sacramento.  I  noted  also 
in  the  photo  Homer  Thompson  and  Oliver  Carter,  both  of 
whom  went  on  to  judicial  careers,  perhaps  a  suggestion 
political  participation  is  a  useful  asset  in  becoming  a  judge. 

The  change  of  the  national  administration  brought  Bob 
back  to  us  in  1953.  One  of  his  law  offices  was  in  Sunnyvale 
which  was  fine  with  me  since  I  published  the  paper  there. 
We  recorded  in  a  front  page  story  his  becoming  a  part-time 
United  States  Commissioner,  the  first  step  on  his  judicial 
career;  we  endorsed  his  successful  candidacy  for  the 
Foothill  Community  College  Board  and  the  fine  campus 
you  can  see  from  freeway  280  is  part  of  his  doing;  and  we 
commended  the  Democratic  County  Committee  for  elect 
ing  him  its  chairman. 

On  one  occasion  our  photographer  took  a  picture  of  Bob, 
injured  in  a  Bayshore  head-on  accident  when  another  car 
came  across  the  dividing  line.  Since  he  was  going  to  a  San 
Jose  campaign  meeting,  we  made  sure  candidates  Pat 
Brown  and  Clair  Engle  knew  of  his  sacrifice  on  their  behalf. 

I  suspect  you  who  have  aspired  to  judgeships  know  the 
uncertain  time  while  the  governor  considers  the  many  ap 
plications.  Though  Bob  was  a  clear  choice,  there  was  still 
nervous  waiting  until  one  early  fall  day  in  1959  Evelyn 
Peckham  walked  along  Palm  Drive  to  a  Stanford  event 
where  Governor  Brown  was  to  speak.  The  governor's 
limousine  pulled  along  side  her,  Pat  Brown  stuck  his  head 
out  the  window  to  shout:  "Mrs.  Peckham,  you  tell  Bob  not 
to  worry,  I'm  going  to  make  him  a  superior  court  judge."  In 
such  an  informal  way  did  such  great  news  arrive. 

I  still  have  the  page  one  clipping  of  Bob  being  sworn  in. 
Left  to  right,  another  new  judge,  Gerald  Chargin;  center, 
Bob;  at  right,  the  patriarch  of  the  county  judiciary,  Judge 
William  James,  each  of  them  in  that  posed  shot  having  his 
right  hand  in  the  oath  position.  What  was  of  special  interest 
to  me  was  that  Judge  Chargin  was  fifty-five  years  old,  Judge 
James'  age  was  not  noted  but  it  was  somewhere  in  the 
seventies,  and  Bob  was  thirty-eight.  This  age  span  did  point 
out  Bob  was  the  beginning  of  a  new  generation  of  judges. 

He  had  been  advised  to  make  himself  known  around  the 
county  for  his  first  election  as  judges  even  formally  unop 


posed  were  listed  on  the  ballot  and  open  to  a  write-in 
contender.  So  he  and  I  campaigned  together  on  several 
occasions,  he  telling  of  himself,  I  for  some  state  park  bonds. 
He  did  enjoy  this,  getting  out  into  the  community,  and 
together,  we  became  members  of  the  Order  of  Moose,  for 
what  else  could  one  do  when  asked  by  the  people  who 
invited  you  to  talk. 

Then  came  the  justifiable  effort  to  gain  a  federal  court 
for  the  expanding  Santa  Clara  Valley  with  the  firm  opposi 
tion  of  the  San  Francisco  judges  and  that  city's  estab 
lishment  law  firms.  But  reason  triumphed,  the  court  was 
gained  and  then  Bob,  the  logical  candidate,  was  nominated. 

On  one  of  his  last  days  on  the  superior  court  an  irate 
defendant,  just  sentenced  and  fists  waving,  rushed  at  Bob; 
quite  sensibly,  the  judge  made  a  hasty  departure  through 
the  door  to  chambers.  Bob  was  later  quoted  as  saying: 
"Some  of  my  colleagues  thought  it  very  undignified  to  run 
but  that  story  appeared  on  the  same  day  as  my  Senate 
confirmation  so  I  was  too  euphoric  to  be  concerned." 

I  remember  well  Bob  being  sworn  in  as  a  federal  judge. 
This  was  a  major  event  in  San  Jose  and  Santa  Clara  county. 
The  scene  was  the  crowded  County  Supervisors  Board 
Room;  the  incumbent  federal  judges  arrived  together  on  a 
bus;  sat  en  bane  for  the  ceremonies;  stayed  on  a  short  time 
afterward  even  though  there  was  a  festive  reception;  then 
reboarded  their  bus  to  return  promptly  to  San  Francisco 
from  this  distant  San  Jose  outpost. 

Once  I  experienced  the  people-results  of  one  of  Bob's 
decisions.  I  was  on  a  regional  transportation  board  and  at 
one  meeting  in  came  unannounced  thirty-five  to  forty 
people,  waving  small  booklets,  somewhat  like  Chairman 
Mao's.  Finally  I  understood  their  chants;  these  were  "Peck- 
ham,  Peckham,  Peckham."  The  booklets  given  us 
reproduced  his  Highway  238  decision,  where  in  Hayward 
those  who  might  be  displaced,  generally  minority  residents, 
were  extended  the  greater  protection  of  federal  law.  Having 
delivered  their  message,  they  went  back  into  the  night,  the 
chant  "Peckham,  Peckham,  Peckham"  slowly  dimming. 

Bob  always  enjoyed,  as  I  do,  reading  newspapers.  When 
he  and  Carol  traveled,  Judy  and  I  would  clip  items  of 
interest  for  them  and  they'd  do  the  same  for  us.  Bob  par 
ticularly  appreciated  good  obituaries,  and  I  do  believe  he 
would  have  approved  those  written  of  him. 

The  ones  I  read  in  the  Chronicle,  the  Mercury  News,  the 
legal  dailies,  the  Country  Almanac  were  more  than  the 
writers'  "who,  where,  what,  and  why."  Through  the 
veneer  of  the  professional  reporting  shone  friendship, 
respect,  admiration,  affection,  even  love.  And  to  this 
friendship,  respect,  admiration,  love  I  can  only  add,  "So 
Say  We  All." 
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The  Runaway  Grand  Jury: 

An  Excerpt  from  Judge  Peckham's 

Oral  History 


Judge  Peckham  's  oral  history  was  not  complete  at  the  time 
of  his  death.  In  the  finished  interviews,  which  were  conducted 
by  oral  historian  Carol  Hicke,  Judge  Peckham  covered  his  life 
only  to  his  appointment  to  the  Superior  Court.  Tlie  text  of 
those  interviews  is  being  reviewed  and  will  be  issued  by  the 
Regional  Oral  History  Office  of  Tlie  Bancroft  Library  in  the 
near  future.  In  addition,  the  Historical  Society  is  committed 
to  complementing  the  oral  history  left  by  Judge  Peckham  with 
interviews  of  those  who  knew  him.  Tliese  interviews  will  cover 
his  career  first  as  a  superior  court  judge  and  then  on  the 
Northern  District  bench.  Tliey  will  be  issued  as  a  second 
volume  of  the  oral  history  by  Tlie  Bancroft  Library. 

In  the  excerpt  which  follows,  Judge  Peckham  tells  the  story 
of  the  "Runaway  Grand  Jury, "  involving  a  memorable  series 
of  events  that  took  place  during  his  service  in  the  United  States 
Attorney's  office  during  the  early  1950s.  Judge  Peckham  often 
alluded  to  these  events,  also  known  as  "Wild  Wednesday, " 
and  believed  they  were  a  story  which  should  not  be  forgotten. 


Judge  Peckham  Another  excitement  of  great  moment 
occurred  while  I  was  an  assistant  United  States  Attorney.  I 
was  dispatched  up  to  Sacramento.  There  was  no  assistant 
United  States  Attorney  in  Sacramento.  They  couldn't  agree 
on  an  appointment  for  the  assistant  U.S.  Attorney  to  be  in 
charge,  so  I  was  up  there  for  over  a  year,  all  by  myself  for 
most  of  the  time,  and  then  later  joined  by  Tom  Martin. 

During  the  time  I  was  there,  there  was  an  occurrence 
here  in  San  Francisco  that  had  rather  extensive  repercus 
sions,  and  continued  for  several  years.  It  had  to  do  with 
Charles  O'Gara,  who  was  an  assistant  United  States  Attor 
ney,  together  with  a  newspaper  reporter,  charging  that 
there  was  a  conspiracy  among  the  collector  of  Internal 
Revenue  and  certain  very  prominent  people  in  San  Fran 
cisco  to  evade  their  taxes  in  several  ways. 

He  had  no  authorization  to  present  t^e  matter  to  the 
grand  jury.  He  went  in  with  his  cases,  Secret  Service  cases  — 
theft  of  government  checks  or  forging  government  checks, 
those  kinds  of  cases  -  and  the  chief  assistant  U.S.  Attorney, 


Bob  McMillan,  thought  that  he  was  just  presenting  his  usual 
cases. 

Another  assistant  U.S.  Attorney,  Renny  Colvin,  went  in 
to  see  if  he  was  ready  to  come  down,  to  see  if  he  was 
completing  his  presentation  so  the  grand  jury  could  be 
brought  down  before  lunch  and  return  their  indictments, 
because  Judge  Murphy  and  Judge  Roche  were  waiting  to 
go  to  lunch.  And  one  of  them  had  the  general  duty  assign 
ment  and  would  accept  the  report  of  the  grand  jury. 

So  when  Renny  went  into  the  grand  jury  room,  he  heard 
Charles  haranguing  the  grand  jury,  telling  them  about  this 
conspiracy  and  about  how  extensive  it  was,  and  how  grave 
it  was,  and  what  a  grave  matter  of  concern  it  was.  He  said 
he  had  a  witness  outside  in  the  witness  room,  and  that  was 
Dick  Hyer,  who  was  a  reporter  on  the  Call-Bulletin. 

Well,  Renny  ran  out  and  told  Bob  McMillan.  He  said, 
"Well,  you've  got  to  go  down  and  tell  the  judges  what's 
happening."  Chauncey  Tramutolo  had  just  been  sworn  in 
as  United  States  Attorney,  and  he  wasn't  in  the  building. 
He  was  down  at  the  Olympic  Club  having  lunch.  This 
happened  within  his  first  week  of  his  tenure  as  a  U.S. 
Attorney. 

So  Renny  went  down  to  the  chambers  of  Judge  Murphy, 
and  Judge  Roche  was  there,  and  they  said,  "Well,  this  is  a 
matter  for  Mr.  Tramutolo."  Mr.  Tramutolo  was  not  avail 
able,  so  Renny  went  to  see  Judge  Goodman,  and  Judge 
Goodman  became  very  alarmed.  He  started  to  go  up  to  the 
grand  jury  room,  and  he  got  to  the  elevators  on  the  second 
floor,  and  he  realized  that  would  not  be  such  a  wise  way  of 
doing  it.  So  he  phoned  John  Roseen,  who  was  acting  U.S. 
Marshal,  and  had  him  escort  the  jury  down  to  the  court 
room. 

Well,  he  then  informed  the  jury  that  it  had  come  to  his 
attention  that  they  were  pursuing  an  unauthorized  inves 
tigation,  and  he  issued  an  order  that  they  not  proceed  with 
that  investigation  at  that  time,  until  the  United  States  At 
torney  could  be  informed. 
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In  retrospect,  it  would  have  been  better  if  he  simply 
enjoined  Charles  O'Gara,  the  assistant  U.S.  Attorney,  from 
proceeding  further  until  the  United  States  Attorney  had  an 
opportunity  to  give  direction.  It  was  done  of  course  without 
any  opportunity  for  any  thought  or  preparation,  and  there 
fore  I  can  understand  how  the  judge  would  have  proceeded 
as  he  did. 

But  that  created  a  tremendous  uproar.  That  was  the 
Taylor  grand  jury.  And  that  grand  jury  continued  to  look 
into  these  matters.  Charlie  O'Gara  was  not  given  the  assign 
ment,  nor  was  Dick  Hyer  called  as  a  witness.  Bob  McMillan, 
who  was  chief  assistant  U.S.  Attorney,  and  a  lawyer  from 
the  penal  division  of  Internal  Revenue,  Ham  Walter 
Campbell,  conducted  the  investigation  over  a  long  period 
of  time,  and  they  returned  an  indictment  that  was  described 
an  an  umbrella  indictment:  it  had  within  it,  many  later 
argued,  many  conspiracies,  many  crimes;  it  had  serious 
problems,  technically. 

It  was  then  assigned  to  Judge  James  Alger  Fee  to  hear 
motions  that  arose.  James  Smyth,  the  collector  of  Internal 
Revenue,  and  other  officials  of  the  Internal  Revenue  Ser 
vice  were  indicted.  Judge  Fee  did  not  dismiss  the  indict 
ment.  He  set  it  aside,  is  the  best  way  I  can  describe  it,  and 
ordered  that  another  grand  jury  be  impaneled  to  hear  the 
evidence,  and  made  remarks  indicating  that  the  evidence 
needed  to  be  presented  to  a  grand  jury,  giving  the  impres 
sion  of  being  supportive  of  the  investigation. 

So  then  a  special  assistant  to  the  Attorney  General,  Irvin 
Goldstein,  was  sent  out  here,  and  I  was  assigned  to  assist 
him.  We  presented  evidence  to  the  grand  jury,  and  there 
were  indictments  against  some  of  the  people  — James 
Smyth  in  particular.  That  case  went  to  trial;  Harold 
Faulkner  defended,  and  he  was  acquitted. 

Hicke    Smyth? 

Judge  Peckham  Yes.  The  other  two  defendants,  Paul 
Doyle,  who  was  the  chief  office  deputy  collector  of  Internal 
Revenue,  and  another  chief  deputy  whose  name  I  can't 
recall,  were  also  tried,  not  in  the  same  trial  as  Smyth,  and 
they  were  convicted,  but  the  United  States  Court  of  Ap 
peals  reversed,  and  they  were  never  retried.  So  they  were 
cleared  in  that  sense. 

That  wasn't  of  course  the  end  of  it  all.  There  were  many 
accusations,  and  it  was  claimed  that  Charles  O'Gara  had 
some  of  the  grand  jury  up  to  his  apartment  for  cocktails. 
And  so  the  FBI  was  asked  to  investigate  the  grand  jury  to 
see  if  they  had  been  receiving  improper  information,  and 
whether  improper  efforts  were  being  made  to  influence 
them. 

Hicke    How  did  that  come  out? 


Judge  Peckham  Well,  there  was  no  criminal  action 
taken.  Oh,  I  must  tell  you  that  when  this  second  grand  jury 
was  impaneled  at  the  request  of  Judge  Fee,  Judge  Roche 
conducted  the  impanelment  of  that  grand  jury.  At  the 
conclusion  of  the  impanelment,  the  judge  -  as  he  or  she  still 
does  —  designates  the  foreperson  of  the  grand  jury.  So  there 
was  a  very  small,  very  diminutive  man  who  was  a  janitor  at 
the  University  of  California  at  Berkeley  who  was  picked  to 
be  one  of  the  grand  jurors,  and  his  name  was  Fee.  So  Judge 
Roche  designated  him  as  the  foreperson,  because  it  made 
sense  to  the  judge.  He  would  say,  "Judge  Fee  ordered  this 
grand  jury;  what  better  than  to  have  someone  named  Fee 
as  foreman,  so  it  would  be  known  as  the  Fee  grand  jury." 
[laughter]  Then  he  appointed  some  business  executive,  I 
believe,  who  was  the  deputy  foreperson,  and  I  think  he  was 
of  great  assistance  to  the  foreman. 

But  then  two  congressional  committees  became  involved 
in  this.  One  was  a  subcommittee  that  was  sympathetic  to 
those  in  the  Internal  Revenue  Service  and  those  who  had 
been  accused  —  not  only  those  who  had  been  indicted  but 
some  of  the  other  people  who  had  been  accused  and  whose 
names  would  be  mentioned  in  the  press.  I  remember  Con 
gressman  Keogh  was  a  very  strong  figure.  I  believe  he  may 
have  been  the  chair  of  that  whole  committee  of  Keogh  Plan 
fame. 

Then,  Pat  Hillings,  who  was  a  southern  California  con 
gressman,  was  chair  of  a  subcommittee  of  the  Judiciary 
Committee,  and  then  they  held  hearings  later  to  see  if  the 
judges  had  improperly  tried  to  influence  the  investigation 
and  the  conduct,  and  I  fortunately  never  was  called  on  to 
have  to  testify  before  those  committees,  but  several  of  the 
other  assistant  U.S.  Attorneys  did. 

The  federal  judges  were  called,  and  they  made  state 
ments  that  they  stood  on  the  separation  of  powers  doctrine, 
and  they  refused  to  answer  specific  questions  about  the 
performance  of  their  duties. 

There  was  still  another  facet  to  this  matter  that  I  was 
involved  in.  There  were  charges  being  made  in  the  press 
about  people  involved,  charges  that  one  of  the  judges  in 
particular  was  friendly  with  the  people  who  were  the  object 
of  this  investigation.  So  one  afternoon  the  Call-Bulletin  had 
headlines  as  if  war  were  declared,  "U.S.  Judge  in  Land 
Deal." 

It  had  to  do  with  a  lot  that  Judge  Harris  owned  down 
on  the  Monterey  Peninsula  that  some  of  the  people  who 
were  in  the  political  establishment  and  who  were  close 
to  Jimmy  Smyth,  the  collector,  were  developing.  Judge 
Carter,  when  the  grand  jury  came  down  to  return  the 
indictment  — and  I  happened  to  be  with  him -held  this 
paper  up  to  the  grand  jury  and  said  that  there  is  sug 
gested  by  this  an  effort  made  to  obstruct  justice  in  these 
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Judges  of  the  Northern  District  Court,  mid  1950s.  Back  row,  left  to  right,  Judges  Oliver  J.  Carter,  Edward  P.  Murphy, 

Oliver  D.  Hamlin,  Jr.,  and  Sherrill  Halbert.  Front  row,  left  to  right,  Judges  Louis  E.  Goodman,  Michael  J.  Roche,  and 

George  B.  Harris.  (Courtesy,  Archives,  U.S.  District  Court  for  the  Northern  District  of  California.) 


courts,  and  that  the  grand  jury  is  ordered  to  investigate 
the  four  San  Francisco  newspapers  to  see  if  they  were  in 
any  way  obstructing  justice. 

I  was  very  concerned  that  this  might  become  a  national 
cause  celebre,  but  it  was  very  interesting.  It  didn't  turn  out 
that  way.  Remember,  there  were  four  newspapers.  There 
were  the  two  morning  papers,  the  Chronicle  and  the  Ex 
aminer,  two  evening  papers,  the  Call-Bulletin  and  the  San 
Francisco  News,  a  Scripps-Howard  paper.  The  Call-Bul 
letin  was  the  most  zealous  in  pursuing  these  charges.  Dick 
Hyer  was  one  of  their  leading  reporters,  and  he  was  of 
course  with  Charles  O'Gara,  the  ones  who  brought  the 
charges  originally. 

Ed  Montgomery  was,  while  less  zealous,  also  revealing 
various  matters  that  touched  upon  this  from  time  to  time. 


Hicke    Who  was  Ed  Montgomery? 

Judge  Peckham  He  was  a  Pulitzer-prize-winning 
reporter  on  the  San  Francisco  Examiner,  he  recently  died. 
Then  the  News  was  more  neutral,  the  San  Francisco 
Scripps-Howard  paper  was  more  neutral.  The  Chronicle 
was  not  in  favor  of  this,  because  one  of  the  persons  in  the 
community  who  had  been  mentioned  was  the  editor  of  the 
Chronicle  at  that  time.  So  Charles  Raudebaugh  was  the 
reporter  assigned  at  that  time,  and  followed  it  very  closely. 

So  the  grand  jury  had  as  its  foreman  a  vice  president  of  the 
Moore  McCormick  Steamship  Line,  Casey  Tripp,  who  was  a 
very  able  and  level  headed  person.  So  the  grand  jury  under 
took  the  investigation  requested  by  the  court,  and  the 
newspaper  reporters  were  called  to  tell  anything  they  wanted 
to.  And  other  persons  who  were  furnishing  information  that 
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might  be  relevant  to  the  judge's  direction  to  the  grand  jury  to 
undertake  this  investigation  were  also  called. 

After  several  weeks  of  the  presentation  of  evidence,  the 
grand  jury  returned  a  no  bill.  That  means  that  they  did  not 
find  any  evidence,  probable  cause,  to  believe  that  a  crime 
was  committed  or  that  any  persons  had  committed  it,  or  that 
the  persons  at  the  target  of  the  investigation  committed  it. 
And  so  that  was  put  to  rest. 

But  what  was  interesting  to  me  was  that  the  newspaper 
people  — the  executives,  the  editors  — took  the  view  that, 
"Well,  this  is  all  getting  out  of  hand.  We  probably  were 
going  somewhat  out  of  hand  in  the  way  we  were  running 
stories  that  may  not  have  had  sufficient  basis  in  fact  to 
justify,  and  wouldn't  it  be  nice  if  we  all  got  back  to  where 
we  were?  We  had  this  good  relationship,"  and  there  was  a 
good  relationship  between  the  courts,  the  U.S.  Attorney's 
office,  and  the  media. 

And  so  it  was  de-escalated.  I  think  the  result  was  a  very 
good  one. 

Hicke    What  was  the  part  that  you  played  in  it? 

Judge  Peckham  Well,  I  assisted  Irvin  Goldstein  in  the 
presentation  of  the  evidence  with  the  respect  to  whether  or 
not  there  was  an  obstruction  of  justice  involving  the  press. 

Hicke  What  kind  of  evidence  did  you  present,  or  is  that 
not  a  fair  question? 

Judge  Peckham  Well,  I  can't  tell  what  went  on  before 
the  grand  jury  even  at  this  late  date. 

I  was  very  pleased  with  the  grand  jury's  good  judgment. 

Hicke  [laughs]  I  have  a  couple  of  other  questions. 
Going  back  to  the  beginning,  you  said  that  this  was  a 
conspiracy  among  people  at  the  IRS  and  taxpayers.  What 
happened  to  the  taxpayers? 

Judge  Peckham  Yes.  Well,  there  was  a  custom  —  the 
center  of  this  expose,  if  you  want  to  describe  it  in  that  way, 
was  the  custom  that  had  long  been  established  in  the  office 
of  the  collection  of  Internal  Revenue  of  backdating  tax 
returns.  That  is  to  say,  if  you  were  a  lawyer  and  representing 
an  estate,  and  you  had  to  file  an  estate  tax  return,  you  had 
to  file  it  -  my  recollection  -  fifteen  to  eighteen  months  after 
the  date  of  death. 

Lawyers  would  overlook  that  date,  and  if  it  were  a  sub 
stantial  estate,  the  penalty  and  interests  in  a  few  months 
would  be  rather  substantial.  So  they  would  prepare  the 
return,  and  then  go  down  and  say,  "Gosh,  I  overlooked  this. 
Is  there  anything  we  can  do?"  They  would  say,  "Oh!  Yes, 


that's  all  right.  You  intended  to  file  on  that  date,"  and  they'd 
just  turn  back  the  date  stamp  and  stamp  the  last  date  for 
filing.  And  that  was  done  also  with  income  tax  returns, 
where  people  were  late  and  it  was  a  custom;  it  was  known 
as  one.  Joe  Alioto,  I  believe,  described  it  in  his  defense  of 
Paul  Doyle,  the  chief  office  deputy,  as  an  old  San  Francisco 
custom,  [laughter] 

Hicke    Sanctified  by  tradition. 

Judge  Peckham  Yes.  And  there  were  other  charges, 
but  that  was  the  basic  charge  as  I  remember. 

Hicke    So  it  was  more  lawyers  than  taxpayers? 

Judge  Peckham  Well,  it  was  lawyers.  There  were  some 
lawyers  who  were  favored  in  this  way.  And  then  there  were 
allegations  that  other  favors  were  done  for  people  in  the 
processing  of  their  tax  returns. 

There  was  never  any  evidence  that  anybody  took  any 
money  or  received  any  material  consideration  for  doing 
this.  And  that's  important  to  state,  because  at  the  same  time 
all  this  was  going  on,  there  were  some  very  serious  criminal 
activities  alleged  in  other  Internal  Revenue  offices  and  even 
in  the  national  office  of  Internal  Revenue.  It  was  toward  the 
close  of  the  Truman  administration,  and  an  assistant  com 
missioner  of  Internal  Revenue,  Bowlitch,  was  indicted,  and 
the  collector,  as  I  remember,  in  Kansas  City,  Finnegan,  was 
indicted.  There  were  one  or  two  others. 

Now,  in  those  cases,  the  charges  had  to  do  with  receiving 
material  considerations  for  doing  favors.  This  was  always 
somewhat  distinct,  but  it  was  often  reported  as  part  of  this 
whole  national  scandal.  It  would  be  mentioned.  But  there 
was  never  any  evidence  that  people  received  money.  Now 
that  does  not  in  and  of  itself  mean  that  a  crime  isn't  com 
mitted  just  because  someone  doesn't  receive  money,  if  the 
intent  and  the  act  are  committed.  But  none  of  the  people 
who  were  accused  out  of  those  grand  jury  investigations 
were  convicted.  Jim  Smyth  was  acquitted;  Paul  Doyle  and 
the  other  assistant,  the  other  chief  deputy,  had  their  convic 
tions  reversed  on  appeal,  and  they  were  not  prosecuted 
again. 

There  were  some  lesser  figures  who  committed  offenses 
that  were  not  part  of  this  central  accusation.  I  remember 
prosecuting  a  deputy  collector  of  Internal  Revenue  who 
had  his  own  illegal  activities  of  an  entrepreneurial  nature, 
and  it  went  to  trial.  The  prosecution  focused  on  Benatar, 
Benatar  the  druggist  — he  had  the  big  drugstore  on  the 
corner  of  Fourth  and  Market  —  but  he  was  getting  money 
from  him  to  do  favors  with  respect  to  his  tax  reporting. 

Hicke  Okay,  one  more  thing.  This  has  gone  down  in  the 
annals  of  history  as  "Wild  Wednesday." 
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Judge  Peckham    Yes. 
Hicke    Can  you  explain  that? 

Judge  Peckham  Well,  it  was  Wednesday,  and  it  was 
regarded  as  wild  because  here  was  an  assistant  U.S.  Attor 
ney  without  any  authorization,  without  any  knowledge  on 
the  part  of  the  superiors,  presenting  — 

Hicke    This  was  when  Charles  O'Gara  - 

Judge  Peckham  Yes,  attempted  to  trigger  this  extraor 
dinary  investigation  of  not  only  the  persons  in  the 
collector's  office  but  some  of  the  best-known  citizens  in  San 
Francisco. 

Hicke  And  you  said  there  was  an  uproar.  Was  that  in 
the  press  or  among  the  people  involved? 

Judge  Peckham  It  was  an  uproar  in  the  press,  and  there 
was  an  uproar  in  the  U.S.  Attorney's  office.  Chauncey  did 
not  discipline  Charles  for  a  very  long  time,  other  than  to 
take  away  his  work.  In  other  words,  he  didn't  fire  or  suspend 
him.  So  Charles  would  sit  in  his  office  with  a  clean  desk  with 
his  door  open.  Press  in  those  days  had  access  to  the  U.S. 
Attorney's  office,  they  could  come  right  through  and  down 
the  corridors,  and  so  there  would  be  much  comment  in  the 
press  about  Charles  not  having  any  work  to  do,  and  there 
was  a  picture  taken  of  him  with  a  clean  desk. 

It  was  an  extraordinary  episode.  I  suppose  comments 
could  be  made  about  it.  Maybe  I'll  comment  later  about 
them;  I  don't  think  I  will  now. 

Hicke  Okay.  I  think  I  just  have  one  final  question:  do 
you  know  why  he  chose  to  do  this? 

Judge  Peckham  Well,  we've  often  speculated  about 
that.  His  father,  John  O'Gara,  was  a  very  prominent  lawyer 
during  the  early  part  of  the  century  in  San  Francisco.  He 
was  the  chief  deputy  prosecutor  under  Hiram  Johnson, 
along  with  Frank  Heney,  who  later  became  a  superior  court 
judge  in  Los  Angeles,  in  the  graft  prosecutions.  That  was  a 
very  historic  period  in  the  history  of  the  city. 

I  think  we  always  thought  that  Charles  felt  a  mission  to 
live  up  to  the  tradition  set  by  his  father,  and  to  be  a  fearless 
prosecutor.  He's  dead  now.  He  was  married  to  a  delightful 
woman;  we  all  were  good  friends,  and  I'll  talk  about  that 
personal  relationship  in  a  little  while  when  I  talk  about  some 
personal  matters.  He  was  married  to  Nancy  Griffiths, 
whose  father  was  the  owner  and  publisher  of  the  Monterey 
Peninsula  Herald,  the  daily  newspaper  on  the  Monterey 
Peninsula.  Her  mother  was  a  Hayes,  and  the  Hayeses 
owned  the  San  Jose  Mercury.  Her  mother's  father,  I  sup 
pose,  was  a  congressman,  years  ago  from  San  Jose.  And  as 


you  remember,  the  Hayeses  sold  the  paper  to  the  Ridders, 
the  Knight  papers  merged,  and  it's  now  a  Knight-Ridder 
paper. 

And  I  think  he  later  went  down  to  Los  Angeles.  A  mutual 
friend  in  the  U.S.  Attorney's  office,  who  opposed  what 
Charlie  was  doing,  as  I  was,  was  a  friend,  and  he  helped  him 
get  a  position  as  a  secretary  to  a  corporation  down  there. 
He  later  had  health  problems,  and  I  believe  he  may  have 
been  hospitalized  when  he  died.  We  felt  that  he  didn't 
exhibit  the  stability  at  the  time,  that  he  was  carried  away 
with  his  — that  he  just  — it  was  sort  of  extraordinary. 

But  it  shows  what  happens,  how  someone  can  trigger 
something  that  has  the  enormous  consequences  that  this 
did.  It  involved  people  for  two  to  three  years,  on  the  court, 
in  the  U.S.  Attorney's  office,  the  grand  jury.  And  because 
of  the  enormous  amount  of  publicity  and  the  implications 
that  this  was  a  scandal,  that  there  was  a  cover-up,  that  the 
courts  were  implicated,  that  the  U.S.  Attorney's  office  was 
implicated,  it  took  a  long  time  to  get  it  back  into  perspec 
tive. 

Hicke  Also  the  fact  that  there  were  other  problems  with 
the  IRS. 

Judge  Peckham  Yes,  and  it  was  against  a  backdrop  of 
these  other  problems,  so  that  it  was  more  believable  that 
this  was  another  example  of  what  was  happening. 


Court  Archives  Receives 
Judge  Peckham  Papers 

The  Archives  of  the  U.S.  District  Court  for  the 
Northern  District  of  California  has  been  selected 
as  the  repository  for  the  papers  of  Judge  Robert 
F.  Peckham,  according  to  Court  Archivist  Michael 
Griffith.  Judge  Peckham's  papers  will  join  collec 
tions  of  papers  of  several  other  judges,  including 
George  B.  Harris,  Albert  C.  Wollenberg,  and  Wil 
liam  T.  Sweigert.  The  extensive  collection  of 
papers  will  be  a  major  addition  to  the  holdings  of 
the  Court  Archives.  "When  processed,"  Dr.  Grif 
fith  noted,  "this  collection  will  provide  outstanding 
documentation  of  all  of  Judge  Peckham's  extraor 
dinarily  wide  range  of  interests.  It  is  a  major  col 
lection  and  the  Archives  is  most  pleased  to  receive 
it."  In  addition  to  papers,  the  collection  also  in 
cludes  several  historic  photographs  and  a  rare,  if 
not  unique,  edition  of  the  Court's  rules  for  the 
nineteenth  and  early  twentieth  centuries. 
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Appendix  B 


Judge  Robert  F.  Peckham:  The  Story  Behind  Cameras  in  Courtroom  Pilot 


In  September  of  1990,  the  Judicial 
Conference  approved  a  limited  experi 
ment  that  allows  media  cameras  for  the 
first  time  to  photograph  and  broadcast 
the  proceedings  taking  place  in  certain 
federal  courtrooms.  The  experiment  be 
gan  July  1.  Judge  Robert  F.  Pecknam 
was  chairman  of  the  Conference's  Ad 
Hoc  Committee  on  Cameras  in  the 
Courtroom,  which  proposed  the  experi 
ment.  Peckham  currently  is  a  senior 
judge  on  the  U.S.  District  Court  for  the 
Northern  District  of  California.  He  was 
appointed  to  the  court  in  November 
1966  and  served  as  chief  judge  from 
1976  to  1988.  Peckham  was  inten'iewed 
recently  by  The  Tliird  Branch. 


Q 


•  What  are  the  recommendations 

•  of  the  Ad  Hoc  Committee  on 
Cameras  in  the  Courtroom  as  ap 
proved  by  the  Judicial  Conference? 

Am   The  Committee  recommended 
•    a  pilot  program  on  photograph 
ing,  recording,  and  broadcasting  in 
the  courtroom  for  a  limited  period  of 
time  (July  1, 1991  through  June  30, 
1994)  in  two  courts  of  appeals  and 
six  district  courts  under  limited  cir 
cumstances.  These  limitations  are 
spelled  out  in  the  guidelines  adopted 
by  the  Conference.  The  committee 
did  not  reach  its  decision  without  a 
great  deal  of  study  and  consider 
ation.  We  sought  and  received  input 
•  from  both  the  Judiciary  and  the  me 
dia.  Further,  the  judges  on  the  com 
mittee  each  brought  a  degree  of  ex 
pertise  to  the  process  by  virtue  of 
serving  on  a  Judicial  Conference 
committee  that  deals  with  issues  that 
could  relate  to  the  experiment.  Judge 
Cacheris  from  the  Criminal  Law 
Committee,  Judge  Moore  from  the 
Judicial  Improvements  Committee, 
Judge  Pointer  from  the  Advisory 
Committee  on  Civil  Rules,  and  Judge 


Stapleton  from  the  Committee  on  the 
Codes  of  Conduct  comprised  our  ad 
hoc  committee. 

Q.   Could  you  explain  some  of  the 
•   details  of  the  limitations  con 
tained  in  the  guidelines? 

A i   Under  the  federal  guidelines, 
•   the  appellate  panel  and  the  pre 
siding  trial  judge  have  the  discretion 
at  any  time  to  refuse,  limit,  or  termi 
nate  media  coverage  of  an  entire 
case,  portions  of  the  case,  or  testi 
mony  of  particular  witnesses.  This 
step  may  be  taken  to  protect  the 
rights  of  the  parties,  witnesses,  and 


pher  be  permitted;  (5)  the  media 
must  agree  upon  a  pooling  arrange 
ment,  or  otherwise  there  will  not  be 
access  given;  the  judge  may  not  be 
called  upon  to  mediate  or  resolve 
any  dispute  as  to  such  arrangements; 

(6)  equipment  or  clothing  shall  not 
bear  the  insignia  of  the  media  orga 
nization,  and  camera  operators  must 
wear  appropriate  business  attire;  and 

(7)  during  the  proceeding,  operating 
personnel  shall  not  move  about,  nor 
shall  there  be  any  movement  of 
equipment. 

Individual  pilot  courts  of  appeals 
or  district  courts  may  apply  to  the 
Judicial  Conference  for  modification 


"  The  difficult  question  remains:  whether  the  effects  of 
cameras  upon  witnesses,  parties,  jurors,  lawyers,  and 
judges  significantly  impair  the  judicial  process.  " 


the  dignity  of  the  court;  to  assure  the 
orderly  conduct  of  the  proceedings; 
or  for  any  other  reason  considered 
necessary  or  appropriate  by  the  pre 
siding  judicial  officer. 

The  guidelines  further  provide 
that:  (1)  members  of  the  media  be  re 
quired  to  give  reasonable  advance 
notice  when  requesting  permission 
to  broadcast,  televise,  or  photograph 
a  particular  session;  (2)  no  direct 
public  expense  be  incurred  for 
equipment,  wiring,  or  personnel  pro 
viding  media  coverage;  (3)  no  cover 
age  of  the  jury  while  in  the  court 
room  or  during  recess  or  while  going 
to  and  from  deliberation  be  permit 
ted;  (4)  no  more  than  one  television 
camera  and  one  cameraperson  in  the 
trial  court;  no  more  than  two  cam 
eras  operated  by  no  more  than  one 
person  each  in  the  appellate  court; 
and  no  more  than  one  still  photogra- 


of  a  specific  guideline.  The  commit 
tee  recognized  that  some  fine-tuning 
of  the  guidelines  might  be  necessary 
as  the  experiment  progresses. 


0 


•    Why  are  there  a  number  of  re 
strictions  within  the  guidelines? 


A.   The  experiment  is  confined  to 
•   civil  proceedings  because  Rule 
53  of  the  Federal  Rules  of  Criminal 
Procedure  specifically  prohibits 
broadcasting  of  criminal  proceed 
ings.  The  committee  noted  that  many 
states  impose  stringent  rules  on  cam 
eras  in  the  courtroom  and  allow  judi 
cial  officers  to  exclude  cameras  when 
circumstances  warrant  such  action. 
We  agreed  that  similar  provisions 
are  both  necessary  and  appropriate 
for  the  federal  court  test.  The  limita 
tions  are  imposed  to  allow  proper 
evaluation,  so  that  after  three    ** 
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years,  the  Conference  can  systemati 
cally  look  back  on  the  effects  of 
broadcasting  trials  and  appellate 
proceedings  in  the  courtrooms,  as 
well  as  the  subsequent  representa 
tion  of  the  federal  courts  by  the  media. 

Q.   For  years  the  media  has  been 
•   pushing  the  Judicial  Conference 
to  open  the  courts  to  cameras.  What 
are  the  events  that  led  to  the  Confer 
ence  approving  an  experiment  at  this 
time? 


A.   Several  developments  have  oc- 
.   curred  since  1984  when  the 
Conference  last  reviewed  the  issue  of 
cameras  in  the  courts.  Many  of  these 
developments  contributed  to  the  ad 
hoc  committee's  recommendation  for 
an  experiment.  Some  44  states  now 
permit,  in  varying  degrees,  camera 
coverage  of  their  court  proceedings. 
Congressman  Robert  Kastenmeier, 
who  at  the  time  was  the  chairman  of 
the  House  Judiciary  Subcommittee 
on  Courts,  Intellectual  Property  and 
the  Administration  of  Justice,  stated 
to  our  committee  that  it  was  time  for 
the  federal  courts  at  both  the  trial 
and  appellate  levels  to  permit  elec 
tronic  news  coverage  in  the  court 
room.  He  suggested  that  the  Judicial 
Conference  and  the  judiciary  com 
mittees  of  Congress  would  benefit 
from  a  program  in  the  federal  courts. 
In  turn,  the  Chief  Justice  responded 
by  telling  Congressman  Kastenmeier 
that  he  was  by  no  means  adverse  to 
the  idea  of  this  sort  of  experiment 
with  television  and  radio  coverage  in 
federal  courts.  Likewise  a  majority  of 
the  ad  hoc  committee  concluded  that 
the  time  had  come  to  recommend  a 
controlled  experiment  on  a  volun 
tary  basis,  so  that  federal  judges 
could  have  the  opportunity  to  ob 
serve  firsthand  the  effects  of  camera 
coverage  and  broadcasting  of  pro 
ceedings  in  federal  courts. 

We  strongly  preferred  that  the  ex 
periment  not  be  imposed  on  us  by 
Congress,  but  that  the  Judiciary  de 
fine  the  pilot  projects  and  set  down 


the  guidelines.  We  were  mindful  that 
of  the  44  states  that  have  permanent 
rules  in  place,  26  began  on  an  experi 
mental  basis.  An  additional  ten  state 
programs  remained  experimental.  It 
appears  that  initial  state  judicial 
skepticism  has  been  greatly  reduced 
after  having  firsthand  experience 
with  these  programs.  The  majority  of 
our  committee  was  persuaded  that 
modern  technology  largely  elimi 
nates  the  disruptive,  and  intrusive  as 
pects  of  broadcasting  that  result 
from  the  presence  of  equipment  and 
camerapersons.  The  difficult  ques 
tion  remains:  whether  the  effects  of 
cameras  upon  witnesses,  parties,  ju 
rors,  lawyers,  and  judges  signifi 
cantly  impair  the  judicial  process. 


How  were  the  pilot  courts  se 
lected  for  this  experiment? 


A.   The  Conference  mailed  a  letter 
.   to  the  chief  judge  of  each  dis 
trict  court  and  court  of  appeals  de 
scribing  the  program  and  asking  if 
they  would  be  interested  in  volun 
teering.  We  received  19  responses 
from  6  courts  of  appeals  and  13  dis 
trict  courts.  In  order  to  maximize  the 
number  of  instances  where  Broad 
casting  or  photographing  might  oc 
cur  and  to  aid  in  the  evaluation  of 
the  program,  court  size  and  number 
of  civil  cases  were  considered  pri 
mary,  although  not  determinative, 


factors  in  the  selection.  The  selection 
of  large  courts  would  bring  more 
judges  into  the  program,  and  their 
locations  in  metropolitan  news  mar 
kets  would  likely  generate  greater 
media  activity.  This  observation  is 
critical  because  the  number  of  par 
ticipating  courts  is  so  limited  and 
only  civil  proceedings  are  the  subject 
of  the  experiment.  To  the  extent  pos 
sible,  we  also  weighed  geographical 
diversity.  Applying  these  criteria,  we 
selected  the  Second  and  Ninth  Cir 
cuit  Courts  of  Appeals  and  the  Dis 
trict  Courts  of  the  Southern  District 
of  Indiana,  District  of  Massachusetts, 
Eastern  District  of  Michigan,  South 
ern  District  of  New  York,  Eastern 
District  of  Pennsylvania,  and  West 
ern  District  of  Washington. 

Q.    Following  the  selection  of  the 
•    courts  for  the  experiment,  what 
has  been  done  by  the  Judiciary  to 
prepare  for  the  experiment? 

A.   At  our  request,  the  Conference 
.    discharged  the  Ad  Hoc  Com 
mittee  on  Cameras  in  the  Courtroom 
and  assigned  oversight  responsibil 
ity  to  the  Committee  on  Court  Ad 
ministration  and  Case  Management. 
The  Federal  Judicial  Center  has  ac 
cepted  the  charge  to  monitor  and 
evaluate  the  experiment.  FJC  person 
nel  have  visited  pilot  courts  and  pro 
vided  assistance  in  implementing  the 
pilot  projects.  The  FJC  will  design  a 
number  of  evaluation  approaches  in 
order  to  obtain  information  about 
the  practical  operation  of  the  pro 
gram  in  the  pilots  courts,  the  per 
ceived  effects  of  cameras  in  the 
courtrooms,  the  extent  and  nature  of 
media  activity,  and  the  public  educa 
tion  aspects  of  cameras  in  the  courts. 
Media  liaison  groups  have  been 
formed  to  cooperate  with  the  courts 
conducting  the  experiment.  It  is  my 
understanding  that  the  media  and 
the  courts  have  enjoyed  a  highly  co 
operative  relationship  in  getting  pre 
pared  for  the  July  1  start  of  the 
experiment. 
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Personal  Data  Questionnaire   (circa  J966) 


.  Give  your  full  ni 

Robert  Franoia  Peckham 
. .  State  both  your  office  aod  home  addresses. 

Office:     Superior  Court  Building 
190  No.  Market  Street 
San  Jose,  California 

Residence:  3415  Cork  Oak  Way 

Palo  Alto,  California 

3.  Give  the  date  and  place  of  your  birth. 

November  3,  1920  -  San  Francisco,  California 

4.  If  you  are  a  naturalised  citizen,  please  give  the  date  and  place 
of  naturalization. 

Not  applicable 

5.  Indicate  your  marital  status;  if  married,  the  maiden  name  of 
your  wife;  and  the  names  of  your  children. 

Married  on  August  15,  1953,  to  Harriet  M.  Behring,  M.  D. 
Two  daughters,  Ann  Evelyn  Peckhaa,  aged  12: 
Sara  Esther  Peckham,  aged  10. 

6.  Indicate  the  periods  of  your  military  service,  including  the 
dates,  and  the  branch  in  which  you  served,  your  rank  or  rate, 
and  your  serial  number. 

4  F 

7.  List  each  college  and  law  school  you  attended,  including  the 
dates  of  attendance,  the  degree  awarded,  and  your  reason  for 
leaving  each  school  if  no  degree  from  that  institution  was 
awarded . 

Stanford  University  -  1937-1941  (Phi  Beta  Kappa)  A.B. 

Yale  Law  School  -  1941-1942  (First  year) 

(Reason  for  not  returning  was  death  of  my  father 
in  August  1942,  and  the  war.  Unacceptable  to  the 
Armed  Services,  I  obtained  employment  as  an  adminis 
trative  assistant- investigator  in  the  office  of 
Regional  Attorney  from  1942-1943  after  which  I 
...  returned  to  law  school.) 

Stanford  Law  School  -  1943-1945  LL.B. 

8.  List  all  courts  in  which  you  are  presently  admitted  to  practice, 
including  the  dates  of  admission  in  each  case.  Give  the  same 
information  for  administrative  bodies  having  special  admission 
requirements . 

Supreme  Court  of  California  -  December  11.  1945 

United  States  Court  of  Appeals,  9th  Circuit  -  December  11,  1945 

United  States  District  Court.  Northern  District  of 

California  -  December  11,  1945 
Supreme  Court  of  United  States  -  October  13,  1955 
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9.  Ar«  you  actively  engaged  in  the  practice  of  law  at  the  present 
time?  Zf  you  ire  connected  with  a  firm,  please  state  its  name 
and  indicate  th«  nature  and  duration  of  your  relationship. 

'-I    «.«....,,     -   .  ..  ..'*.«-  1  ,, 

.  .  •  -      .-.-*:..,»?»•  w  *:-...•'.   ..  ;     ,•.•..,-.   ,i  ,•/  v  »*•...••.  ,.-.  . 

Mo.  I  have  bean  a  Superior  Court  Judge  sine* 
October  1,  1959. 


10.  Zf  in  the  past  you  have  practiced  in  other  localities  or  have 
been  connected  with  other  firms,  please  give  the  particulars, 

.   including  the  locations,  the  names  of  the  firms  and  your 
relationships  thereto,  and  the  relevant  dates.  Indicate  also 
any  period  in  the  past  during  which  you  practiced  alone. 

•,  Sol* .practitioner  from  March  1946,  to  April  1948,  in 
: .  Palo  Alto  and  Sunnyvale. 

Assistant  United  States  Attorney  for  Northern  District 
of  California,  1948-1953. 

(Part-time  private  practice  in  Palo  Alto  -  1948-1953. 
..   .Chief  Assistant  United  States  Attorney  in  charge 
of  Criminal  Division,  1952-1953.) 

1954-1956,  Associate  of  Jay  A.  Darwin  and  later  partner 
of  Jay  A.  Darwin  and  Charles  Warren  under  name  of  Darwin, 
Peckham  and  Warren  (Charles  Warren)  in  San  Francisco  and 
Palo  Alto  and  1956-1959,  under  name  of  Darwin  and  Peckham 
in  San  Francisco,  Palo  Alto  and  Sunnyvale.  During  the 
period  1954-1956,  Z  was  full  time  in  the  San  Francisco 
office  and  continued  to  maintain  on  a  part-time  basis 
the  office  in  Palo  Alto,  where  1  have  always  resided. 
From  1956-1959,  Z  spent  full  time  in  Santa  Clara  County 
at  the  Palo  Alto  and  Sunnyvale  offices. 

11.  What  is  the  general  character  of  your  practice?  Indicate  the 
character  of  your  typical  clients  and  mention  any  legal  specialities 
which  you  possess.  Zf  the  nature  of  your  practice  has  been  sub 
stantially  different  at  any  time  in  the  past,  give  the  details, 
including  the  character  of  such  and  the  periods  involved. 

Before  the  commencement  of  my  judicial  duties  on  October  1, 
1959»  the  character  of  my  practice  was  as  follows: 

(a)  From  1946  to  1948,  my  practice  was  typical  of  c 
young  sole  practitioner  in  a  growing  suburban  community. 

(b)  From  1948  to  1953,  Z  was  engaged  in  all  types  of 
civil  and  criminal  litigation  that  are  handled  in  a 
metropolitan  United  States  Attorney's  Office.  For 
oos t  of  1951,  I  was  acting  in  charge  of  the  northern 
division  office  of  the  Northern  District  and  handled 
mostly  all  the  civil  and  criminal  cases  in  this  branch 
office.  For  the  last  part  of  my  tenure  when  Z  was  Chief 
of : Criminal  Division  in  San  Francisco,  Z  had  a  greater 
proportion  of  criminal  cases. 

(c)  From  1954  to  1956,  when  I  practiced  privately 
principally  in  San  Francisco,  our  firm  in  addition 

to  its  general  practice  specialized  in  admiralty  litiga 
tion  arising  under  the  Jones  Act  and  general  maritime 
law,  as  well  as  personal  injury  cases.  Therefore,  I 
specialized  in  litigation  in  both  federal  and  state 
courts.  In  addition  to  litigation,  my  partner  specialized 
in  labor  law  and  handled  this  phase  of  the  practice. 
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(d)  From  1956  to  1959.  whan  I  practiced  privately 
principally  in  Santa  Clara  County,"  X  had  a  general 
practice  and  was  engaged  in  litigation  in  the  areas 
of  eminent  domain,  personal  injury,  domestic  relations, 
and  actions  arising  out  of  business  transactions. 
During  these  years,  I  waa  engaged  in  tha  atata  courts. 
From  1957  to  1959,  X  waa  United  States  Commissioner 
for.  Santa  Clara  County.   _•  .....     .  . 

a)  Do  you  regularly  appear  in  court?  :  .          ..•  ....-• 

b)  What  percentage  of  your  appearancea  in  the  last  five  years 
waa  in   ;  .. 

federal  courts? 

stata  courts  of  record? 

other  courts? 

c)  What  percentage  of  your  litigation  in  the  last  five  years  was 

1)  civil? 

2)  criminal? 


d)  What  percentage  of  your  trials  in  the  last  five  years  was 

1)  Jury? 

2)  non-Jury? 


e)  State  the  number  of  cases  you  have  tried  to  conclusion  in 
courts  of  record  during  each  of  the  paat  five  years,  indicating 
whether  you  were  sole,  associate,  or  chief  counsel.  . 

f)  Describe  ten  of  the  more  significant  litigated  matters  which 
you  have  handled  and  give  the  citations  if  the  cases  were 
reported. 

This  question  ia  not  applicable  aa  I  have  been  on  the 
bench  during  the  paat  five  years. 

Summarize  your  experience  in  court  prior  to  the  last  five  years. 
If  during  any  prior  period  you  appeared  in  court  with  greater 
frequency  than  during  the  lest  five  years,  indicate  the  periods 
during  which  this  waa  so  and  give  for  such  prior  periods  the 
same  data  which  waa  requested  in  Question  12. 

I  will  undertake  to  adapt  Question  12  to  the  years 
1948-1959  as  an  attorney.  It  muse  be  noted  that  I 
do  not  have  my  files  available  to  refresh  my  recollec 
tion.  Tha  percentages  and  the  numbers  are  my  best 
estimates. 

(a)  Do  you  regularly  appear  in  court? 

From  1946  to  1959,  the  answer  is  "yes." 

• 

(b)  What  percentage  of  your  appearances  was  in  - 

1948-     1954-     1956- 
1953     1956     1959 

i  Federal  Court  95%      301       21 

i  State  Courts  of  record    5Z      70%      98% 
i  Other  Courts 
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(c)     What  percenter,  e  of  your  litigation,  was:-  .^chi::yt  ; 

rs'.v.'i' ' , *\l^  •:-   ••-.•'•'.''  1°48^  1953 1 '  V.- ; -v.  1953*1959  * ft 

.CtrlivY  -:r-'.:l.^;4J|{    -A-^:->.I     f»>llsm', 

Criminal  601  SI 


ffi 


(d)    What  percentage  of  your  trials  was  - 

1948-1953  1953-1959 


.<-r 


•Jury  551  301 

•Ion-Jury      -  451  701 


.!„'  , 


(e)  State  the  number  of  cases  you  have  tried  to  conclusion 
in  courts  of  record  during  each  of  the  years ,  indicating 
whether  you  were  sole,  associate  or  chief  counsel.  . 

1948-1953  1953-1956 

Average  25  to  35  per  year.    Average  10  to  15  per  year. 

With  very  few  exception,     Mostly  as  sole  attorney, 
as  sole  or  chief  trial 
attorney.  . 

(£)  Describe  ten.  of  the  more  significant  litigated  matters 
which  you  have  handled  and  give  the  citations  if  the 
cases  were  reported. 

Action  for  Injunction  against  Disposal  of  Property 
In" violation  pt  national  Security  Clause; 

The  Oakland  Dock  and  Warehouse  Co.,  called  hereafter 
defendant,  had  acquired  from  the  government  a  portion 
of  the  wartime  Moore  Shipyard  for  substantially  less 
than  market  value  because  the  deed  conveying  the  lend 
and  improvements  and  the  bill  of  sale  transferring 
the  equipment  and  machinery  contained  National 
Security  Clauses.  The  latter  prohibited  the  purchaser B 
froa  substantially  dismantling  the  facility  or  from 
disposing  of  the  equipment  and  machinery  on  a  piece- 
aeal  basis.  The  purpose  of  the  N.  S.  C.  vas  to  preserve 
the  shipyard  as  a  unit  so  that  it  could  be  reactivated 
as  such  in  the  event  of  a  national  emergency.  The 
defendant  sold  one  crano  and  threatened  to  sell  other 
cranes  and  valuable  essential  machinery.  The  govern 
ment  brought  an  action  to  enjoin  the  defendant  from 
disposing  of  certain  machinery  in  violation  of  the 
N.  8.  C.  The  defendant  contended  that  the  N.  S.  C.  was 
invalid  and  that  the  facility  was  no  longer  required 
as  part  of  the  national  reserve  in  the  event  of  an 
eanrgeocy.  The  U.  S.  District  Court  entered  a  judgment 
granting  a  preliminary  injunction  after  a  contested 
hearing,  and  the  appeal  therefrom  was  subsequently 
dismissed  as  woot.  (193  F  2d  493)  After  a  trial 
of  several  days  the  Court  entered  a  judgment  for  a 
permanent  injunction  restraining  the  defendant  froa 
disposing  of  any  machinery  or  equipment  in  violation 
of  the  N.  S.  C. 
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The  significance  of  this  action  waa  that  the  shipyard 
remained  as  part  of  .the  national  reserve,  and,  the 
defendant,  having  been  restrained  from  silling  :th».. 
machinery  and  equipment,  was  precluded  from  reaping 
ad  unconscionable  .windfall  of  thousands  of  dollars. 

My  role  wa«  to  act  aa  chief  trial  counsel  who  waa  '",*" 
reipoosible  lor  tha  litigation.  •  r  '!  -^. ,.,  ^r.;^-.,. ' 

•-*.'  •' V-'  '••'•<  -'>"  •  '•"••••  •"•••  '••  ;«'**w  -/ 

Income  Tax  Evasion; 

Sam  Termini,  called  hereafter  the  defendant,  operated 
during  part  of  the  period  1945-1949  a  gambling  establish 
ment  known  as  the  Willow  Tree  Club  and  located  just  over 
the  San  Francisco  County  line.  The  civil  assessment 
of  federal  income  taxes  against  the  defendant  and  his 
wife  for  this  period  was  Just  under  $150,000.00,  and 
in  addition,  approximately  $95,000  penalties  were 
imposed.  A  lesser  amount  that  I  cannot  recall  was 
claimed  for  criminal  prosecution  purposes.  The 
defendant  waa  Indicted  and  tried  in  the  United  States 
District  Court  before  a  jury  on  several  counts  alleg 
ing  the  willful  filing  of  fraudulent  tax  returns"  for 
tha  years  1945-1949.  After  a  trial  of  what  I  recall 
to  be  two  to  three  weeks,  he  was  acquitted  on  the 
counts  for  1945  and  1946  and  convicted  on  the  counts 
for  the  years  1947,  1948  and  1949.  Ha  was  sentenced 
to  three, years  on  each  count  to  run  concurrently  and 
fined  $5,000.00  on  each  count. 

Tha  success  of  this  prosecution  illustrates  the  effective 
use  of  the  net  worth  theory.  The  government  introduced 
evidence  of  his  net  worth  at  the  start  of  tha  period, 
then  produced  evidence  of  his  lavish  expenditures  during 
the  period., and  his  net  worth  at  the  close  of  the  period, 
and  refuted  his  incredulous  defense  of  having  at  the 
start  of  the  period  a  cash  horde  consisting  of  what 
I  recall  to  be  $50.000  in  bills  of  small  denominations 
and  carried  about  in  a  container  on  his  person. 

As  chief  trial,  counsel,  I  tried  the  case  with  the 
assistance  of  the  special  agent  of  the  Intelligence 
Unit  and  the  internal  revenue  attorney  assigned  to 
the  case. 


Bankruptcy  Fraud; 

A  surplus  dealer  named  Rosenberg,  called  hereafter 
the  defendant,  had  filed  his  petition  in  bankruptcy 
and  had  been  adjudicated  a  bankrupt.  In  this  connec 
tion  he  engaged  in  a  course  of  fraudulent  conduct 
culminating  In  the  return  of  a  13  count  indictment 
against  him.  He  was  charged  with  willful  and  fraudu 
lent  concealment  of  assets,  concealment  in  contemplation 
of  bankruptcy,  and  falsely  certifying  under  oath. 
After  a  two  week  jury  trial  he  was  found  guilty  on 
12  counts  with  the  jury  disagreeing  on  the  13th  count. 
He  was  sentenced  to  prison. 
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Tha  esaence  of  his  of feuiea  was  tha  concealment  of 
taerchandiee  and  money  valued  at  approximately-! ir, 000  - 
$14,000.  His  n»achinatioaa  ware  coa»lex  and:  involved 
and  therefore  required-  a  coejprehenfive  and- understandable 
presentation  of  accounting  data  as  evidence  Co  the  Jury. 
An  Addition*!  significant  factor  of  this  case  was  that 
the.  defendant,  was  successfully  prosecuted,  for  it  is 
my  recollection  that,  unfortunately,  of ten  culpable 
bankrupts  are  hot  successfully  prosecuted  because  of 
the  complexity  of  tha  offansa  and/ or  sympathy  of  tha 
defendant  bankrupt.        .;••-.:.  •-  ;v  ;  •"••''•;'•'  ':-' 

I  acted  as  sola  trial  counsel  and  handled  all  phases 
of  tha  litigation,  assisted  by  a  special  agant  of  the 
P.  B.  I.  .     ...,..--•  -•-  •:•>«•  '•'  '-:; 


Eminent  Domain; 

Tha  Jaff arson  Onion  School  District  of  Santa  Clara 
County.  commenced  a  condaoaation  proceeding  in  tha  ''„..' 
Superior  Court  to  acquire  approximately  32  acras 
owned  in  fee  by  several  rancnarS.  Z  represented 
five  owners.  18  acres  of  whose  property  was  being 
taken.  Satisfactory  settlements  were  negotiated 
for  three  owners,  end  the  valuation  of  the  land  of 
the  other  two  was  determined  in  separate  Jury  trials. 
I  shall  refer  to  the  action  against  Vincent  and  Mary 
Sciarrino,  from  whom  the  District  took  over  9%  acres. 
On  the  issue  of  fair  market  value,  the  basic  conflict 
between  the  District  and  the  owners  concerned  what 
was  the  highest  and  best  use  of  tha  land  on  which  was 
growing  an  excellent  cherry  orchard.  The  District 
contended  that  the  highest  and  best  use  of  the  land 
was  for  R-l. subdivision  purpose;. and  tha  owner  countered 
that  tha  highest  and  best  use  was  for  high  income 
producing  agricultural  land,  to-wit:  cherry  orchard. 
Notwithstanding  the  rising  price  of  orchard  land  for 
R-l  subdivision  purposes,  the  owner  proved  by  the 
testimony  of  agricultural  experts  and  appraisers  that 
this  land  lay  in  one  of  the  most  productive  cherry 
belts  in  the  world  and  unlike  apricot  and  prune 
orchards  wss  worth  more  for  agricultural  production 
than  for  R-l  subdivision  purposes.  After  a  jury  trial 
of  one  week,  the  Jury  agreed  and  returned  a  verdict 
fixing  the  fair  market  value  at  a  figure  substantially 
higher  than  tha  opinion  of  the  District's  appraisers. 
Our  establishment  of  the  higher  land  value  for  cherry 
production  was  considered  the  significance  of  this 
litigation  at  that  time  in  our  County's  development. 

1  was  the  sole  attorney  preparing  and  trying  the  case. 

Due  Process  of  Law  under  the  Fourteenth  Amendment; 

Marvin  Walton,  called  hereafter  petitioner,  was 
convicted  of  drunk  driving  in  the  Palo  Alto  Municipal 
Court,  and  his  conviction  was  affirmed  by  the  appellate 
department  of  the  Superior  Court,  from  which  at  that 
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tin*  there  was  no  further  review  in  tha  Calif  oral* 
Courtei  The  OM«  was  at  this  tiae  referred  to  m«. 
Petitioner  sought  a  writ  of  certiorari  in  the  0V  S. 
Supreett  Court  which  granted  the  writ.  (Supreme  Court 
Ho.  U,  Oct.  1935  Term)    .**  !»*;.  7   V-T.}.;,- 
'      •'        "•  •      '   '     ' 


The  petitioner  contended  that  hi*  blood  was  involuntarily 
«xtracted  fro*  him  in  violation  of  the  Due  Proceti 
Clause  of  the  Tour  teen  th  Anendaent.  Th«  caj«  wai   - 
briefed'  and  Argued  in  the  U.  S.  Supreae  Court. 
Petition**  argued  that  tha  Rochln  be  extended  to 
tha  forcible  extraction  of  blood  avao  though  tha  "•'- 
panatration  of  tha  naadla  was  not  a*  violent  or 
brutal  aa  tha  use  of  the  gaatric  lavage  in  Rochin. 
that  tha  extraction  of  blood  againat  petitioner's  will 
waa  unreasonable  aa  a  search  and  seizure  even  though 
incident  to  a  valid  arrest  and  in  these  pre  Happ  days 
tha  exclusionary  rule  should  be  made  applicable  to  the 
states,  and  that  the  coercive  extraction  of  his  blood 
was  a  violation  of  his  privilege  against  incrimination  . 
(Of  course,  this  latter  argument  was  prior  to  Malloy  v. 
Hogan  and  in  addition  only  Justices  Black  and  Douglas 
had  indicated  that  fifth  amendoent  applied  to  non 
verbal  incriminating  evidence). 

The  Court  held  that  certorari  was  ioprovidently  granted 
(Justices  Reed  and  Douglas  dissenting).  It  was  disputed 
whether  the  constitutional  issue  was  sufficiently  raised 
below. 

The  significance  of  the  constitutional  issues  and  the 
personal  experience  of  having  litigation  in  the  U.  S. 
Supreme  Court  are  my  reasons  for  including  this  case. 

X  wrote  the  petition  for  certorari  and  the  briefs 
and  gave  the  principal  oral  argument  with  my  partner 
sharing  our  time. 

Conspiracy  to  Defraud  U.S.! 

Benetars.  a  retail  drug  corporation,  Morris  Benetar, 
its  president^  and  Saouel  Potter,  its  office  manager, 
were  charged  and  convicted  after  approximately  a  two- 
week  jury  trial  with  conspiracy  to  defraud  the  U.  S. 
by  impairing,  defeating,  and  obstructing  the  proper 
and  lawful  function  of  the  Bureau  of  Internal  Revenue 
in  ascertaining,  computing,  levying,  assessing  and 
collecting  taxes  and  penalties  which  were  due  thereon 
in  that  they  filed  withholding  and  employment  tax 
returns  for  Benetars  without  the  tax  payment  and  then 
latex;  without  paying  penalties  and  interest,  gave  the 
tax  payment  to  co-conspirator  Edwin  Purtado,  chief 
accountant  of  the  I.  R.  S.,  who  would  not  demand 
penalties  and  interest  and,  in  fact,  would  manipulate 
the  records  of  the  I.  R.  S.  to  conceal  their  failure 
to  pay  interest  and  penalties.  Fur  t  ado,  named  as  a 
co-cooapirator  and  not  a  defendant,  had  previously 
been  prosecuted  by  mo  for  other  offenses  and  sentenced 
to  10  years.  The  salient  essential  facts  of  the  Benetar 
case  are  set  forth  in  the  opinion  of  the  U.  S.  Court 
of  Appeals  at  209  F  2d  734  affirming  the  conviction. 
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The  factual  significance  was  that,  notwithstanding 
thair  coop lax  and  involved  machination*,   tha.Aorrupt- 
ing  taxpayer,   his  offic a  manager,   and  corporation 
war*  brought  to  Justice  a*  wall  a»  the  corrupted 
Internal  Revenue  Official,  who  had  previously  !>«« 
sentenced.     The  legal  significance  had  to  do. with 
the  application  of  th«  lav  of  e«bapl*«cy;  •.far'  .- 
in«  tanca,   a  clear  instruction  that  in  datarfcining 
initially  whether  or  not  a  defendant  was  a  swabe*  of 
the  conspiracy,   tha  jury  was  not  to  consider  what 
others  aay  hava  said  or  dona  but  could  canaidar  only 
hit  own  conduct  as  to  what  ha  hiaaalf  knowingly  $aid 
or  did  would  hava  removed  tha  only  significant  point 
on  appeal.         ...      .  "_..  .  :/  _    .<:_.'  "-';,  ".;';;.T. 

1  wa«   tha  chiaf  trial  counael,  assisted  by  special 
agent  of  tha  Zntalliganca  Unit  and.  an  Internal 
Ravanua  Sarvica  trial  attorney.  .     .        .  ', ""., 

'     . 

Saaaan's  Action  for  Inluriaa: 

Louis  Kaidcn.  a  bosun,  hereafter  called  libelant, 
sustained  injuries  while  on  deck  of  respondent's 
steamship  making  inspection  in  heavy  seas  and  sued 
for  damages  for  negligence  under  the  Jones  Act  and 
for  unseaworthiness  under  tha  general  Maritime  Law  and 
for  the  general  Maritime  implied  contractural  right 
of  maintenance  and  cure.  The  U.  S.  District  Judge 
entered  Judgment  denying  recovery  for  negligence  and 
unseaworthiness  and  awarded  recovery  for  maintenance 
and  cure.  The  libeLsnt  appealed,  and  the  judgment  was 
affirmed  (253  F  2d  953).  Tha  Court  found  that  the 
ship  was  not  negligent  and  that  tha  libalant  violated 
orders  without  notifying  the  bridge  and  that  even  if 
an  unseaworthy  condition  froa  broken  cement  on  bow 
existed,  it  was  not  the  proximate  cause  since  inspec 
tion  would  have  been  necessary  anyvay. 

What  was  the  duty  of  the  ahip  in  heavy  weather  and 
whether  the  libelant  had  actual  or  ostensible  authority 
to  proceed  on  4  P.  M.  inspection  ware  two  of  tha 
significant  issues.  The  case  underscores  the  impor 
tance  of  the  maintenance  and  cure  remedy  to  a  seaman 
who  can  recover  even  if  he  cannot  establish  negligence 
or  unseaworthiness.  In  this  instance,  he  recovered 
at  tha  rata  of  $8.00  per  day  past  M.  &  C.  and  future 
H.  &  C.  for  one  year  with  the  Court  reserving  juris 
diction  for  a  further  action  for  additional  M.  &  C., 
if  tha  injuries  continued.  In  this  instance,  there 
was  a  lump  sum  settlement. 

I  was  associate  counsel  participating  with  chief 
counsel  at  tha  discovery  and  trial  phases.  I  was 
co-counsel  at  the  trial. 

A  ftepresentative  Superior  Court  Personal  In.lury  Action; 

"  lla  Vise  Monroe,  hereafter  called  plaintiff,  was 
?.!.-as'-  .u  at  a  medical  clinic  for  examination.  She 
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was  placed  on  an  examination  cable  by  the  nurse 
vho  railed  this  part  of  th«  table  upon  which  the 
plaintiff  raited  her  back.  The  nurse  then  thought 
she  ••cured  the  table  at  this  elevation.  Almost  ;u':  . 
loMdiately  after  the  nurse  left  the  examining  roocn, 
the  cable  collapsed,  and  plaintiff  was  dumped  on    . 
the  floor,  thoa  Injuring  bar  back.  Tha  plaintiff  ;::i; 

- 


brought  an  action  in  the  Superior  Court,  whan- 
carrier  refused  to  settle  for  her  special  damages 
(approximately  $2,000.00).  After  a  jury  trial  of 
approximately  one  week,  the  jury  award* d  plaintiff 
and  bar  husband  a  verdict  of  $9,000.00,  which  was 
subsequently  cut  to  $7,500,00  by  the  Court.  The  v";" 
plaintiff  was  not  able  to  explain  what  had  canted' 
the  table  to  collapse,  and  the  defendant's  explana 
tion  wea  not  accepted  by  the  jury.  The  effective 
use  of  the  doctrine  of  res  ipsa  loquitur  is  the 
significant  factor  in  this  case,  which  is  one  of 
many  typical  personal  injury  cases  I  tried  in 
Superior  Court. 

I  was  the  sole  counsel  preparing  and  trying  the 
case. 

Defense  of  an  Action  for  Civil  Engineer's  Compensation! 

A  developer  and  contractor,  whoa  1  represented,  was 
sued  for  approximately  $20,000.00  or  more  by  a  civil 
engineer,  hereafter  called  the  plaintiff,  for  his 
engineering  services  allegedly  rendered  in  connection 
with  the  construction  of  a  large  super  market  building 
in  my  client's  shopping  center.  The  original  work 
was  done  by  plaintiff  for  a  larger  building  which 
was  subsequently  sealed  down  proportionately.  The 
basic  dispute  was  whether  the  engineer  did  in  fact 
do  all  the  additional  work  he  claimed  because  of  this  al 
teration  in  plan.  During  the  pendency  of  the  action,  we 
engaged  in  extensive  discovery  which  included  photocopy 
ing  all  his  relevant  records.  The  plaintiff's  attorney 
demanded  a  Jury.  When  both  sides  had  rested,  I  dis 
covered  in  preparation  for  argument  to  the  Jury  that 
the  original  records  in  evidence  had  been  substantially 
altered.  At  a  conference  in  chambers  when  confronted 
with  the  photo  copies,  the  plaintiff  admitted  he  had 
without  notice  taken  the  records  in  evidence  from  the 
Courthouse,  "corrected"  them,  and  than  surreptitiously 
replaced  them.  A  mistrial  was  declared.  At  a  sub 
sequent  Jury  trial,  the  plaintiff  was  badly  impeached, 
and  the  Jury  returned  a  nominal  verdict  for  undisputed 
items. 

A  thorough  understanding  of  plaintiff's  records  obtained 
through  discovery  contributed  to  our  uncovering  his 
deception. 

I  was  the  sole  attorney  preparing  and  trying  the 
case. 
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Th«ft  froa  Foreign  Cotnaeroet          .  •    >,    •'*  '>••* 

'...:     .   .    "-"».•. ''.«'»*    ;/i.v*    •'•••'•' 

George  W.  Miller  and  Matthew  Ravlinga,  business 
agents  of  the  Gateaen  and  Watchmen's  Union  on  tha 
San  Francisco  Waterfront,  ware  Indicted  for  conspiring 
to  poisesi  and  possessing  4.000  Japanese  mink  skins 
and  2,000  «quirrel  akina  valued  at  $20,000.00.  knowing 
the  lesM  to  have  bean  «tolen  froa  a  thlpoant  in  foralgn 
cooowro«  froa  Yokohama  to  Nev  York.  Miller i  a  con 
victed  felon,  was  di«p«tcbed  by  Rawlinaa  from  the 
hiring  hall  to  be  tha.mtohmaa  at  tha  7.  7.  K.  pier 
where  tha  theft  occurred.  The  defendants  war*  eon- 
viotad  after  a  jury  trial  of  approximately  two  weeks 
in  the  U.  S.  District  Court  and  each  sentenced  to 
five  years  in  prison.  Miller's  parole  was  also 
revoked. 

The  significance  of  this  case  is  that  it  represented 
one  of  the  largest  thefts  investigated  oh  the  San 
Francisco  waterfront  and  successfully  prosecuted 
and  ended  the  power  of  the  labor  leader  Rawlings  to  dis 
patch  the  watchmen  and  gatemen  who  were  to  guard  against 
thefts  and  pilfering  on  the  waterfront. 

I  was  the  chief  trial  counsel,  assisted  by  one  attorney 
and  special  agent  of  the  F.  B.  I. 
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Have  you  ever  been  engaged  in  any  occupation,  business,  or  .pro 
fession  other  than  tha  practice  of  law?  If  so,  please  give  the 
detaila,  iTWflndlng  dates.  ..  .....;;;  ,.  ':.'"v ;,=  ...; 7  '  ~'^,^.^.  *?.J,, 


Mo. 


15.  If  you  art  new  an  officer  or  director  of  any  bu»ioip»  organisation 
or  otherwise  engaged  in  the  •anagaatht  of  'any  business-  enterprise, 
please  give  details,  including  tha  name  of  the  enterprise,' the 
nature  of  tha  buaineea,. tba  title  of  your  position,  tha  nature 
of  your  dutiej,  and  ehe  tens  of  your  service.  If  it  is  not  your 
intention  to  resign  such  positions  and,  give  up  any  other  partici 


pation  in  the  management  pf  any  of  tha  foresolhg  snterprisei, 
please  so  state,  giving  reasons. 

No. 

16.  Have  you  ever  held  Judicial  office,  or  have  you  ever  been  a 

candidate  for  such  an  office?  If  so,  give  the  details,  including 
the  courts  involved,  whether  elected  or  appointed,  and  the  periods 
of  service. 

udge  of  the  Superior  Court  of  the  State  of  California  in  and 
'or  the  County  of  Santa  Clara 

Appointed  by  Governor  Edmund  G.  Brown  on  September  21, 
1959,  and  assumed  office  on  October  1,  1959. 

Elected  without  opposition  June  7,  1960,  to  be  re-elected 
without  opposition  June  7,  1966. 

Presiding  Judge 

January  1,  1966,  to  December  31,  1966:  Elected  unanimously 

by  the  other  16  Judges 
January  1,  1962,  to  December  31,  1962;  Elected  unanimously 

by  the  other  13  Judges 
October  1961,  to  December  31,  1961;  Elected  unanimously 

for  the  balance  of  the  calendar  year 

X  would  like  to  make  certain  observations  concerning  the 
character  of  our  Superior  Court.  The  median  time  for  a 
jury  case  from  the  date  of  memorandum  to  set  has  been 
reduced  from  an  excess  of  20  months  to  3  1/4  months,  and 
the  median  time  for  court  cases  has  been  reduced  to  1  3/4 
months.  Furthermore,  our  Court  initiated  last  year  a 
program  of  monthly  evening  seminars  on  such  subjects  as 
recent  developments  in  public  tort  liability  law,  discovery, 
criminal  law  and  procedural  and  substantive  problems  in 
indemnity,  domestic  relations,  problems  in  evidence.  A 
law  professor  is  invited  from  one  of  the  law  schools  in 
tha-  Bay  Area  and  acts  as  the  leader  of  the  discussion. 
The  programs  have  been  well  attended  and  well  received 
by  our  Judges.  I  am  enclosing  a  copy  of  an  article  I 
wrote  about  these  seminars  for  "In  Brief,"  the  Santa 
Clara  County  Bar  publication,  and  the  "Commentary," 
the  Conference  of  California  Judges  publication. 

United  States  Commissioner  (part-time) 

Appointed  by  the  unanimous  vote  of  the  United  States 
District  Judges  for  the  Northern  District  to  be  U.  S. 
Commissioner  for  Santa  Clara  County,  October  1957,  and 
resigned  to  accept  appointment  an  Superior  Court  Judge. 
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j.7.   Have  you  ever  held  public  office  other  than  *  Judicial  office, 
or  harej  you  ever  baen  a  candidate  for  «uch  an  officer  ^  If  »0,» 
give  th«  detail*,  including  the  of fioea  involved,  whether  elected 
or  appointed,  and  the  length  of  your  service.-  _  •'•  '  consioewnc, 
«,!•::  "'•:••  i -TV.'";  i.  (,-•?:  -.C --.-.«:'  •;£  >  V  .   .'•••.;.•?.  at. to  a-  vUu:h  cauae-'i  t:l« 
Foothill  College  Trustee:  Elected  to  the  first  Board 
of  Trustees  of  Foothill  College,  Hay  1957;  re-elected 
in  May  1959,  receiving  the  largest  vote;  President  of 
the  Board  in  1959,  whan  under  the  Calif orni* Cohititu-  ;>-.:.- 
t ion  was  required  to  resign  opoa  assuming  Judicial    v- 
office.   (We  all  have  been  gratified  that  Foothill 
College  in  its  abort  history  haj  received  national  H  •' 
recognition  u  an  outstanding  two  year  community 
college.  Foothill  College  District  includes  Palo 
Alto,  Stanford.:  Mountain  View,  Los  Altos,  Sunnyvale 
and  Cupertino.) 

18.  Have  you  evar  been. arras tad,  charged,  or  held  by  federal,  state 
or  other  law-enforcement  authorities  for  violation  of  any  federal 
law,  state. law,  county  or  municipal  law.  regulation  or  ordinance? 
If  so,  plaaaa  give  details.  Do  not  include  traffic  violations 
for  which  a  fine  of  $25.00  or  less  was  imposed. 

No. 

19.  Have  you  ever  been  sued  by  a  client?  If  so,  please  give  particulars. 

No. 

20.  Have  you  ever  been  a  part  or  otherwise  involved  in  any  other 
legal  proceedings?  If  BO,  give  the  particulars.  Do  not  list 
proceedings  in  which  you  were  merely  a  guardian  ad  litem  or 
stakeholder.  Include  all  legal  proceedings  in  which  you  were 
a  party  in  interest,  a  material  witness,  were  named  as  a  co- 
conspirator  or  a  co-respondent,  and  any  grand  jury  investigation 
in  which  you  figured  aa  a  subject,  or  in  which  you  appeared  as 

a  witness.   . 

(a)  As  a  plaintiff,  I  sued  for  damages  arising  out  of 
a  head-on  automobile  collision  on  the  old  Bayshore 
Highway  when  the  other  driver  case  across  the  double 
lane  and  collided  with  my  vehicle.  The  caee  was  settled 
without  a  trial  or  any  discovery. 

(b)  Aa  a  plaintiff,  I  sued  for  the  balance  of  a  fee  but 
abandoned  the  action  without  service  being  made  on  the 
defendant  or  further  prosecution. 

21.  Have  you  ever  been  disciplined  or  cited  for  a  breach  of  ethics 
or. unprofessional  conduct  by,  or  been  the  subject  of  a  complaint 
to,  any  court,  administrative  agency,  bar  association,  discipli 
nary  committee,  or  other  professional  group?  If  so,  please 
give  the  particulars 

No. 

22.  a)  What  is  the  present  state  of  your  health? 

Excellent. 
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b)      If  you  have  sver  b«ao  hoapiraliied  or  prevented  from  working 
due  to  In  jury  or  lllrwee  or  otherwise  incapacitated  for  a 


period  in  excess  of  tab  <1*7« ,  please  giv«  the  particulars , 
including  thsPeauMsr,  the)  daVM/'th*  places  of  confinement, 
and  the  present  sta to*  of  the  conditions  which  caused  the 
confitwatttt  or-incapacltation. 

.\  .'••:.'  •  U'U  Sar  j'««.ci.i';t.  '  -• 

The  automobile  accident  referred  in  Question  20  caused 

•a  to  be  hospitalised  at  the  Palo  Alto  Hospital  for  approxi- 

mately  one -week  and  Then  I  remained  hone  another  week  or  to. 

Contusion*  and  abrasions,  together  with  several  broken  ribs, 

wore  the  iojuriae.  There  »?a«  no  permanent  disability  or 

reeidual.  ;.-••>'  :••  ••-,.•        :  ->:'jfV''x'.^ 

c)  Do  you  suffer  froa  any  iopairoant  of  eyesight  or  hearing  or 
any  other -physical  handicap?  If  so,  please  give  details. 

My  eyes  unc or recced  are  about  20/600  to  20/800,  but  with 
glasses  are  20/20.  Z  have  worn  glasses  since  I  was  five 
years  old.  1  have  no  difficulty  with  ay  eyes,  end  my 
vision  is  good  when  I  wear  my  glasses. 

I  have  no  other  handicap. 

23.  Have  you  published  any  legal  books  or  articles?  If  so,  please 
list  them,  giving  the  citations  and  dates. 

Ho. 

24.  List  fci-.y  honors ,  prizes,  awards,  or  other  forms  of  recognition 
which  you  have  received. 

Phi  Beta  Kappa 

Saata  Clara  County  Bar  Association  members  in  1959 
endorsed  ae  by  plebescite  vote  for  appointment  to  one 
of  the  two  vacant  Superior  Court  positions  (to  which 
I  waa  appointed  by  the  Governor ). 

Santa  Clara  County  Bar  Association  passed  a  resolution 
in  Decccbcr  1962,  coonenting  upon  my  administration  as 
Presiding  Judge. 

A  resolution  was  passed  by  the  Foothill  College  Board 
of  Trustees  coootenting  on  our  part  on  the  formation 
and  establishment  of  the  College. 

25.  List  all  bar  associations  and  professional  societies  of  which 
you  are  a  member  and  give  the  titles  and  dates  of  any  offices 
which  you  hcve  held  io  such  groups.  List  also  chairmanships 

of  any  coaoltteec  in  bar  associations  and  professional  societies, 
and  memberships  on  any  committees  which  you  believe  to  be  of 
particular  significance  (e.g.,  Judicial  selection  committee, 
committee  of  censors ,  grievance  committee) . 

American  Bar  Association  (Judicial  Administration  Section) 

American  Judicature  Society 

Federal  Bar  Association  (1950-1952  Director  of  San  Francisco 

Chaster) 

California  State  Bar  (Inactive  as  Judge) 
Santa  Clara  County  Bar  Association  (Honorary) 
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Santa  Clara  Trial  Lawyers  (mesfcers  eleo  ted . 

attorneys  in  all  phases  of  trial  work  --  plaint! 

and  defense  counsel  in  personal  injury 

eminent  domain,  criminal  and  general 

(Inactive  as  Judge)  : 
Sunnyvale  Bar  Association 
Palo  Alto  Bar  Association 
Rational  Conference  of  State 
Conference  of  California; 

Information  Conmltte*)*  ~  v^-r  v,  , . . ;  , 
Present  member  of  Executive  Coooit tee  of 

Society  of  Northern  Calif omt«'U!;r  ;  •?'', 
Present  Vice-President  aad  swober  of  Board  of 

(1962 -present)  of  Santa  Clara  County  Legal  Aid  society 
Yale  Law  School  Association 
Corby  Court  •  ' . 

Phi  Delta  Phi         ^;  >: 

'...'•'  •  •  •  ., .         -,  .f •. .  •    . .    .•.-•'  -•.-•'; ££.*' ..' .- 

.../,   .t  •••  •'  ,-f,     .•   ;  •  ,    .      .r  i   ..*••_'*  .•!,    .15^ b-  t  \  ' 

26.  State  any  other  information  which  your  -regard;,  as ..pertinent.  :^'^}^& 

North  County  Chairman,  Northern  California  Service  League  ': 
1963-present  (an  organization  to  assist  in  the  ,:  • 
rehabilitation  of  jail  inmates)  -  7-  v  • 

Director  of  Santa  Clara  County  Friends  on  the  Outside  ,   '.': 
(Chairman  of  Board,  1965)  1963-present  (an  organization 
to  assist  the  wives  and  children  of  men  serving  time 
in  Jail) 

Member  of  Board  of  Directors  of  Santa  Clara  County  Mental 
Health  Association,  1961-present  •    •:' 

Chairman  of  State  Nominating  Committee  of  California 
Mental  Health  Association,  1966 

Member  of  Board  of  Directors  of  Social  Planning  Council 
of  Santa  Clara  County  (Co-ordinating  Body  of  five 
community  councils  of  County) ,  1965-presant 

Member  of  Board  of  Directors  of  Foothill  College  Electronics 
Museum.  1965-present  . 

Member  of  five  oa&Der  Lockheed  Leadership  Scholarship 

Interviewing  Committee  to  award  two  four-year  college 
scholarships  each  year  to  children  of  Lockheed  Corp. 
employees,  1961-present 

Member  of  Board  of  Directors  of  World  Affairs  Council  of 
San  Jose/  1961-1966 
President  in  1962 

Trustee  of  World  Affairs  Council  of  Northern  California 
1961-1962  .  ;',;•: 

Treasurer,  Community  Ambassador  Program  -  International ';;• 

Living  Experiment,  1966  v    ••-'  ;, ;  ; 

Member  of  Foothill  Arts  and  Cultural  Council,  Board  .of . 

Directors,  1965-preient  •,  '  . .'  •.'",•';.  :  ":.••' ••.-' 
General  Chairman  of  Citixena  Coonittee  for  the 
to  build  e econd  Foothill  College .  De 

•  ^' 'uei __.'.•  jt1  ^->_'"^i->*'- '----^ai»  M"-^-  -  —  •*-••  •  -  ^- *:-j 


M/fcfa'-'y 

tyi  :;  f,-  •'  -;?  • 
>"•'" :  '•'•  • 


1946-19481 

Member  of  Board  of  Director^  Sunnyvsj.*  gnewrenr  oKtqqssi 

1958-1963  ;:-  v;  &5S3& 

Member,  Consonwealth  Club  of  California,  1945-present 
Member.  Stanford  Faculty  Club  (wife  on  faculty  of  Stanford 

Medical  School) 
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Member  of  University  Club 

M«sfcer  of  Califomi*  Society  of  Pioneers 

Mraber  of  California  Historical  Society 

Meriber  of  Stanford  Alumi  Association  (Life  member) 

(Director  of  Stanford  Club  of  Palo  Alto,  1957-1961; 

Director  of  Stanford  Sierra  Camp  Aaoociation, 

1964-1966) 
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In  Memory  of  Chief  Judge 
Robert  F.  Peckham 


Robert  F.  Peckham  was  born  on  November  3,  1920,  in  San  Francisco. 
His  grandfather,  Robert  Francis  Peckham,  was  a  district  attorney  and 
county  judge  in  Santa  Cruz;  his  father,  R.  F.  Peckham,  was  a  San  Jose 
and  San  Francisco  attorney  for  many  years.  Peckham  moved  to  Palo  Alto 
at  age  seven,  where  he  would  reside  for  the  rest  of  his  life. 

Judge  Peckham  earned  his  bachelor's  degree  at  Stanford  University 
in  1941.  He  then  attended  Yale  Law  School  for  one  year  before  coming 
back  to  Stanford  to  earn  his  LL.B.  in  1945.  He  practiced  privately  for  two 
years  before  becoming  assistant  United  States  Attorney  for  the  Northern 
District  of  California,  a  position  he  held  for  five  years  before  resigning  to 
reenter  private  practice  in  1953.  During  this  time,  he  met  and  married  his 
first  wife,  Dr.  Harriet  Behring,  a  member  of  the  faculty  at  Stanford's 
School  of  Medicine.  They  had  two  daughters,  Ann  Evelyn  and  Sara  Es 
ther.  Dr.  Peckham  died  in  1970;  Judge  Peckham  married  Carol  Potter  in 
1974. 

Peckham  was  active  in  the  state's  Democratic  Party,  prompting  Gov 
ernor  Edmund  G.  Brown  to  appoint  him  to  the  Santa  Clara  County  Supe 
rior  Court  in  1959.  He  remained  there  until  1966;  three  of  his  seven  years 
were  spent  as  presiding  judge.  President  Lyndon  B.  Johnson  tapped  Judge 
Peckham  for  the  federal  bench  in  1966.  He  served  as  district  judge  until 
1976,  when  he  became  Chief  Judge  of  the  Northern  District  of  California, 
a  position  he  would  hold  for  twelve  years.  In  1988,  he  went  into  semi- 
retirement  and  transferred  to  San  Jose.  He  remained  active  until  shortly 
before  his  death  on  February  16,  1993  from  complications  following  heart 
surgery. 

Judge  Peckham 's  professional  accomplishments  are  legion.  He  was  a 
member  of  the  American  Law  Institute,  and  published  in  the  California 
and  Rutgers  law  reviews.  He  was  active  in  the  United  States  Judicial  Con 
ference  and  the  Ninth  Circuit  Task  Force  on  Alternative  Dispute  Resolu 
tion,  which  he  chaired  for  five  years.  On  numerous  occasions  he  visited 
countries  in  Europe,  Asia,  and  South  America  to  demonstrate  jury  trials, 
appellate  arguments,  and  hearings,  and  to  discuss  issues  in  comparative 
law.  He  was  a  member  of  the  American  Bar  Association's  House  of  Dele 
gates.  In  1983,  American  Lawyer  magazine  selected  Judge  Peckham  as 
the  "Best  Federal  Trial  Judge  in  the  Ninth  Circuit. " 
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Judge  Peckham  also  had  a  keen  interest  in  history.  He  founded  the 
United  States  District  Court,  Northern  District  of  California  Historical  So 
ciety  in  198Q;  he  was  a  trustee  of  the  California  Historical  Society  for  thir 
teen  years  as  well 

Among  many  famous  trials  over  which  he  presided  were  a  long-run 
ning  suit  against  the  San  Francisco  Police  Department  over  discriminatory 
hiring  and  promotion  practices:  a  suit  against  the  State  of  California  over 
its  use  oflQ  tests  to  determine  whether  children  should  be  placed  in  special 
school  classes  for  the  mentally  retarded;  and  the  criminal  prosecution  of 
Larry  Layton,  convicted  of  conspiracy  in  the  murder  of  former  United 
States  Representative  Leo  Ryan  hours  before  Reverend  Jim  Jones'  People's 
Temple  committed  mass  murder/suicide  in  Guyana  in  1978. 

In  the  pages  that  follow,  three  of  Judge  Peckham's  colleagues  reflect 
on  the  Judge  as  leader,  innovator,  humanitarian,  mentor,  and  friend. 
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July  1993]  CHIEF  JUDGE  ROBERT  F.  PECKHAM  975 

Wayne  D.  Brazil* 

This  is  a  portrait  of  a  process  purist  and  a  leadership  genius.  While 
it  is  not  a  portrait  of  the  whole  man,  it  captures  some  of  the  aspects  of 
person  that  were  most  central  to  Chief  Judge  Robert  F.  Peckham. 

When  I  began  thinking  about  this  piece,  I  wondered  whether  its  fo 
cus  should  be  on  matters  professional  or  matters  personal.  After  just  a 
few  seconds  of  considering  this  question  I  realized  that  it  posed  a  false 
dichotomy.  For  Chief  Judge  Peckham  there  was  no  meaningful  separa 
tion  between  the  personal  and  the  professional.  His  professional  life  was 
personal.  Deeply  personal.  The  genius  and  beauty  of  his  professional  life 
were  products  of  the  genius  and  beauty  of  his  personal  values.  In  other 
words,  Robert  Peckham  being  a  judge  and  being  a  leader  was  Robert 
Peckham  being  himself. 

Being  himself  included  projecting  a  profound  empathy  for  the  vic 
tims  in  our  society — the  weak,  the  less  blessed,  the  underdogs.  Being 
himself  included  being  fair,  sensitive,  and  careful  with  the  rights,  ideas, 
and  feelings  of  others.  It  included  bringing  a  sense  of  justice  to  his  work 
that  was  informed  in  large  measure  by  a  generous  and  forgiving  human 
ism.  It  also  included  being  committed  to  public  service  and  to  improving 
both  himself  and  the  institutions  in  which  he  labored. 

What  most  centrally  defined  Robert  Peckham  as  a  judge,  however, 
was  the  depth  and  persistence  of  his  respect  for  others.  It  is  that  respect, 
rather  than  abstract  attachment  to  some  jurispmdential  theory,  that 
made  him  a  process  purist.  That  respect  was  reflected  in  a  fundamental 
set  of  assumptions  that  governed  his  initial  encounters  with  all  the  people 
who  appeared  in  his  court.  Like  virtually  all  judges  in  busy  urban  courts, 
Judge  Peckham  was  constantly  subject  to  an  array  of  potentially  over 
whelming  pressures.  For  decades  he  experienced  the  demands  and  the 
disappointments  of  litigants  and  lawyers.  For  decades  he  was  exposed  to 
the  dense  emotional  and  intellectual  tensions  that  accompany  vigorous 
presentation  by  adversaries  of  mutually  exclusive  views.  For  decades  he 
witnessed  the  distortions  of  human  spirit  and  human  behavior  that  can 
be  caused  by  high  stakes  litigation.  For  decades  he  was  pressed  from 
many  quarters  for  more  attention  and  more  time  than  any  human  could 
deliver.  Yet  he  never  succumbed  to  the  temptation  to  retreat  into  the 
defensiveness,  the  guardedness,  or  the  aggression  that  can  be  born  of 
such  experiences  and  pressures.  Instead,  he  persisted  throughout  his 
long  tenure  on  the  bench  in  greeting  the  lawyers  and  parties  who  ap- 

•     United  Sou*  Magistrate,   United  States  District  Court,  Northern  District  of 
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peared  before  him  with  the  heart-felt  assumption  that  they  were  proceed 
ing  in  good  faith,  that  they  had  views  that  they  sincerely  wanted  heard, 
and  that  it  was  important  to  give  them  a  full  opportunity  to  present  those 
views. 

Judge  Peckham's  sense  of  the  importance  of  giving  parties  a  full  op 
portunity  to  be  heard  was  inspired  by  two  powerful  sets  of  instincts.  The 
first  was  the  most  deeply  rooted.  At  its  center  was  a  genuine  interest  in 
people — all  other  people.  He  liked  people.  He  felt  engaged  and  enriched 
by  the  intricate  weave  of  dimensions  that  he  was  able  to  see  in  each  indi 
vidual  he  encountered.  Because  he  valued  all  people,  and  expected  to  be 
enlarged  by  what  they  communicated,  he  actively  wanted  to  hear  from 
them.  In  addition,  he  understood  that  having  an  opportunity  to  be  heard 
was  important  both  to  the  spiritual  health  of  the  persons  who  appeared 
before  him  (a  sufficient  reason  to  let  them  speak)  and  to  the  political 
health  of  our  society.  He  understood  that  he  had  a  precious  opportunity 
to  encourage  people  to  feel  connected  to  and  respect  for  our  democratic 
institutions  when  they  entered  his  court  and  sought  to  be  heard.  Since  he 
embodied  governmental  power  he  could  encourage  positive  feelings  for 
that  power  by  managing  its  use  respectfully.  He  was  the  master,  literally, 
at  so  managing  his  power. 

The  second  set  of  instincts  that  underlay  Judge  Peckham's  apprecia 
tion  of  the  importance  of  permitting  people  to  be  truly  heard  in  his  court 
was  rooted  in  his  recognition  that  reality  is  often  complicated  and  subtle 
and,  therefore,  that  doing  justice  is  a  complicated  and  subtle  undertak 
ing.  He  was  keenly  aware  of  the  limitations  of  his  own  knowledge  and  of 
the  likelihood  that  if  he  permitted  others  to  speak  freely  they  would  lead 
him,  independently  or  in  dialectic,  either  to  places  he  could  not  have 
anticipated  or  to  an  appreciably  more  reliable  basis  for  decision.  He  be 
lieved,  in  short,  that  a  judge  who  does  not  permit  parties  to  speak  freely 
and  to  present  their  perspectives  fully  imperils  the  truth-finding  process. 
The  integrity  of  that  process  was  much  more  important  to  him  than  the 
short-term  efficiencies  that  might  have  been  achieved  by  curtailing  op 
portunities  to  be  heard. 

Like  the  qualities  that  distinguished  him  as  a  judge,  the  qualities 
that  distinguished  Robert  F.  Peckham  as  a  leader  were  manifestations  of 
core  personal  values  and  reflections  of  central  features  of  his  personality. 
In  fact,  it  was  by  watching  how  Judge  Peckham  led — how  he  approached 
the  task  of  building  toward  change — that  I  learned  most  about  him  per 
sonally.  This  is  an  appropriate  place  to  describe  in  some  detail  how  he 
led — because  so  much  of  his  personal  beauty  and  wisdom  is  reflected  in 
his  approach  to  leadership. 
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The  personal  value  that  dominated  Chief  Judge  Peckham's  ap 
proach  to  leadership  was  the  same  personal  value  that  dominated  his 
approach  to  being  a  judge:  respect  for  others.  His  leadership  began  with 
openness  of  heart.  He  was  blessed  with  an  acute  and  active  sensitivity  to 
the  circumstances  and  needs  of  others,  to  their  pain,  their  problems,  their 
frustrations,  their  disappointments,  their  hopes,  and  their  ambitions.  He 
listened,  compassionately  and  creatively.  He  empathized.  He  under 
stood  because  he  wanted  to  understand.  Because  his  sensitivity  was  so 
active  he  not  only  understood  but  in  some  measure  experienced  the  emo 
tions  of  the  people  he  encountered  in  his  work  and  in  his  community. 
Experiencing  both  their  pain  and  their  ambition  led  him  inevitably  to  feel 
an  intense  desire  to  make  things  better. 

That  desire  to  make  things  better  converged  with  another  trait  of 
personality  that  was  central  to  Judge  Peckham's  leadership  genius:  gen 
uine  openness  of  mind.  He  truly  welcomed  new  information.  He  loved 
to  learn,  and  was  particularly  good  at  learning  from  people  who  were  not 
his  peers  in  age  or  status  or  background.  His  listening  was  not  encum 
bered  by  fear  or  defensiveness  or  Inrinrss  or  prejudgment.  Nor  was  he 
driven  by  a  need  to  demonstrate  his  cerebral  prowess  to  others.  While 
gifted  intellectually,  he  was  in  no  sense  arrogant.  He  never  assumed, 
before  some  conversation  or  meeting,  that  he  knew  all  that  there  was  to 
know  about  any  subject.  Nor  did  he  assume  that  his  intelligence  was  so 
superior  that  it  would  lead  him  to  everything  he  needed  to  know.  Per 
haps  because  of  this  fundamental  intellectual  humility,  he  could  hear 
others  without  a  trace  of  that  defensiveness  that  can  impede  real  access 
to  other  people's  suggestions  or  insights.  He  was  remarkably  free  of  the 
need  to  defend  his  own  ideas,  his  own  powers  of  mind,  his  own  agenda, 
his  own  institutions,  his  own  practices,  even  his  own  innovations. 

And  he  was  not  afraid.  He  was  not  afraid  of  someone  else  being 
perceived  as  more  innovative  or  clever,  not  afraid  of  criticism,  not  afraid 
of  change,  not  afraid  of  proposals  that  might  lead  to  more  work  for  him 
and  for  other  judges  or  to  a  re-allocation  of  power,  even  his  own  power, 
to  others.  Instead,  he  was  quick  to  recognize  intelligence  in  and  good 
ideas  from  others.  He  envisioned  one  of  his  primary  roles  as  learning 
from  others,  absorbing  the  new  and  the  useful  from  their  ideas,  then 
helping  them  to  gain  acceptance  for  their  insights.  In  fact,  he  sought  out 
good  ideas  from  a  huge  range  of  sources,  from  his  own  clerks  to  judges 
and  scholars  in  the  far  reaches  of  the  globe. 

Robert  Peckham  was  not  satisfied,  however,  simply  to  learn  the 
things  that  others  had  already  thought.  Rather,  he  wanted  to  set  in  mo 
tion  dynamic,  dialectical  processes — processes  of  research,  analysis,  de- 
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bate,  reconsideration,  and  reformulation — that  would  result  in  creating 
ideas  and  developing  proposals  that  no  one  had  yet  conceived .  Given  the 
respect  he  had  for  other  minds,  and  his  appreciation  of  the  fact  that  no 
one  person  could  understand  all  the  perspectives  from  which  even  famil 
iar  problems  could  be  analyzed,  it  is  not  surprising  that  his  approach  to 
reform  often  began,  after  he  sensed  a  need  or  a  problem,  with  bringing 
together  a  truly  diverse  group  of  knowledgeable  people  and  seeking  then- 
help. 

This  was  not  simply  a  matter  of  forming  a  committee  and  asking  for 
a  report.  Rather,  he  began  by  being  sure  that  each  of  the  participants  to 
whom  he  extended  a  personal  invitation  had  a  real  interest  in  addressing 
the  problem  he  had  identified.  He  also  insisted  that  every  identifiable 
perspective  on  the  problem  be  represented.  Then  when  the  group  was 
assembled,  he  spoke,  gently  but  without  emotional  reserve,  about  need 
and  opportunity.  As  a  member  of  more  than  one  of  the  groups  th.y 
Chief  Judge  Peckham  called  together,  I  felt  his  words  reach  into  our 
consciences,  fire  our  imaginations,  and  move  us  into  an  intellectual  and 
moral  dynamic  (with  him,  but  also,  importantly,  with  one  another)  that 
would  energize  and  sustain  the  process  of  analysis  and  the  search  for 
solutions.  This  energizing  resulted  not  only  from  the  quiet  but  palpable 
passion  about  "doing  better"  that  the  Judge  made  evident,  often  without 
the  need  for  explicit  articulation,  but  also  from  the  fact  that  he  vested  so 
much  confidence,  freedom,  and  responsibility  in  the  group.  While  be 
communicated  how  strongly  he  felt  that  improvements  were  needed,  he 
also  made  it  clear  that  he  had  no  preset  agenda  and  that  he  looked  to  the 
intelligence,  good  faith,  and  moral  fervor  of  the  people  he  had  assembled 
to  teach  him  what  the  solutions  should  be.  By  giving  us  full  intellectual 
freedom  and  a  promise  of  institutional  support  he  demonstrated  a  level  of 
confidence  and  respect  that  inspired  a  keen  sense  of  gratitude  and  respon 
sibility.  Thus,  it  was  with  his  passion  for  making  things  better,  his  expec 
tations  of  us,  his  respect  for  us,  and  the  promise  of  an  opportunity  to 
make  a  real  difference  that  he  gently  infected  us  with  a  sense  of  duty  that 
could  be  fulfilled  only  by  committing  great  energy  to  the  work  on  which 
he  launched  us. 

But  he  was  not  content  to  send  us  out  and  passively  await  our  re 
turn.  Instead,  he  met  us  at  every  important  way  station,  asking  for  an 
account  of  the  trail  over  which  we  had  thus  far  travelled,  responding  to 
our  perceptions,  considering  with  us  the  directions  we  wanted  to  pursue, 
suggesting  ways  to  avoid  pit-falls  and  cul-de-sacs,  and  re-energizing  our 
work.  In  these  ways  our  ideas  and  his  became  intertwined,  and  our  work 
product  became,  in  essential  ways,  his. 
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As  important  as  the  traits  just  described  are,  nothing  reveals  more 
about  Robert  Peckham  the  person  than  how  he  proceeded  in  his  leader 
ship  role  after  he  and  one  of  his  committees  had  identified  a  promising 
new  idea  or  direction  of  change.  Chief  Judge  Peckham's  approach  to 
reform  was  informed  by  a  powerful  sense  that  the  ultimate  purpose  of  the 
process  was  not  simply  to  accomplish  some  particular  task,  but,  more 
fundamentally,  to  strengthen  the  connections  between  the  people  who 
made  up  the  institution  or  the  community  and  to  invigorate  their  com 
mitment  to  their  mission  of  public  service.  He  used  the  process  of  delib 
erating  about  reform  to  open  lines  of  communication,  to  form 
friendships,  to  introduce  to  one  another  people  from  diverse  backgrounds 
who  had  common  concerns — and  thus  to  lay  a  foundation  on  which  sus 
tained  and  future  undertakings  could  be  built. 

As  significant,  he  was  ceaselessly  sensitive  to  the  persons  who  might 
be  adversely  affected  by  reforms  that  were  under  consideration.  He 
wanted  change  without  tearing  the  social  fabric,  without  breaking  per 
sonal  ties,  and  certainly  without  elevation  of  self  at  the  expense  of  others. 
He  was  willing  to  postpone  or  sacrifice  parts  of  objectives  in  order  to 
maintain  relationships  or  to  protect  the  self-esteem  or  sense  of  place  in 
the  community  even  of  the  people  who  resisted  the  proposals  he 
supported. 

These  features  of  Chief  Judge  Peckham's  approach  to  leadership 
were  clearly  visible  even  in  the  way  he  interacted  with  other  members  of 
his  own  court.  When  someone  urged  a  change  in  the  local  rules,  for 
example,  he  would  be  sure  that  all  his  colleagues  knew,  from  the  outset, 
that  the  matter  was  under  consideration.  If  a  proposed  change  was  sig 
nificant  or  sensitive,  he  went  out  of  his  way  to  talk  to  everyone  in  the 
loop— gently  and  privately— explaining  the  rationale  for  the  proposal 
and  making  it  clear  that  he  was  interested  in  the  views  of  every  judge. 
Along  the  way,  as  the  proposal  changed  form,  he  was  careful  to  keep  the 
judges,  as  well  as  any  other  affected  constituencies,  fully  informed,  not 
only  about  the  substance  of  what  was  under  consideration,  but  also  about 
the  pros  and  cons  of  the  alternatives. 

Moreover,  as  proposals  were  being  developed  he  would  sincerely  at 
tempt  to  accommodate  the  concerns  even  of  the  perennial  skeptics  and 
nay-savers,  both  those  more  conservative  and  those  more  radical.  At  a 
minimum,  he  made  sure  that  they  knew  that  he  had  understood  their 
input,  had  taken  them  seriously,  and  had  made  adjustments  in  the  pro 
posals  where  possible.  Where  no  adjustments  to  accommodate  their 
views  were  feasible,  be  acknowledged  their  differences  of  opinion 
squarely  and  explained  carefully  why  a  different  route  was  recom- 
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mended.  In  these  ways  he  enabled  all  those  affected  to  feel  involved  or 
that  they  had  had  a  meaningful  opportunity  to  be  involved,  so  that  no 
one  felt  blind-sided  or  end-run.  Finally,  when  the  votes  were  taken, 
Judge  Peckham  did  his  best  to  protect  the  people  whose  views  had  not 
prevailed  from  suffering  embarrassment  or  isolation.  He  sought  to  cam 
ouflage  or  understate  their  defeats  so  that  their  political  landings  could 
be  as  soft  as  possible.  He  never  gloated  and  never  over-reached  for  credit 
or  publicity.  When  the  course  had  been  run,  he  was  generous  in  ac 
knowledging  the  contributions  that  others  had  made  to  the  work  with 
which  he  was  identified. 

In  sum,  as  a  reformer  Chief  Judge  Peckham  was  a  connector,  a 
healer,  a  repairer,  a  preserver,  a  builder,  and  an  extender.  He  was  truly 
a  chief  among  judges. 

These  magnificent  characteristics  of  his  approach  to  leadership  were 
not  simply  products  of  his  political  realism  and  sophistication,  which 
were  considerable,  but  were  inexorable  expressions  of  the  most  funda 
mental  traits  of  his  person.  They  were  born  in  the  genuineness  of  his 
affection  for  others  and  in  his  appreciation  of  how  much  other  people 
had  to  offer— even  in  subjects  where  he  was  an  acknowledged  master. 
Thus  he  was  a  political  genius  not  so  much  by  calculation  as  by  instinct. 
In  other  words,  while  he  was  capable  of  refined  and  complex  political 
calculation,  it  was  not  calculation  that  made  him  a  political  genius. 
Rather,  he  was  a  political  genius  because  of  the  kind  of  human  being  he 
was. 

One  of  the  fitting  memorials  to  Chief  Judge  Peckham's  leadership 
genius  is  the  constellation  of  accomplishments  it  yielded  during  his  ten 
ure  on  the  bench  in  the  Northern  District.  He  is  the  reason  this  Court 
was  one  of  the  first  three  federal  district  courts  to  implement  an  arbitra 
tion  program.  He  is  the  reason  this  Court  was  the  first  to  implement  an 
early  neutral  evaluation  program.  He  is  the  reason  this  Court  now  offers 
a  range  of  alternative  dispute  resolution  options  that  is  exceeded  nowhere 
in  the  country.  He  is  the  reason  this  Court  pioneered  the  development  of 
on-going  educational  programs  for  lawyers  that  cover  not  only  the  gamut 
of  litigation  matters  but  also  settlement  and  alternative  dispute  resolu 
tion,  including  training  for  counsel  who  serve  as  the  neutrals  in  media 
tion,  early  neutral  evaluation,  and  arbitration.  He  is  the  source  of  much 
of  the  innovation  in  case  development  planning,  case  management,  and 
discovery  reform  with  which  this  court  is  credited  around  the  country. 
He  is  the  reason  this  Court  is  one  of  only  five  courts  that  Congress  desig 
nated  in  the  Civil  Justice  Reform  Act  of  1990  as  a  "Demonstration"  dis 
trict  and  asked  to  "experiment  with  various  methods  of  reducing  cost 
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and  delay  in  civil  litigation,  including  alternative  dispute  resolution." 
And  he  is  the  principal  reason  this  Court  responded  to  that  statutory 
designation  by  expanding  its  already  considerable  alternative  dispute  res 
olution  offerings  and  by  implementing  what  is  probably  the  most  ambi 
tious  system  of  compulsory  prethal  disclosure  in  the  country.  In  short, 
Chief  Judge  Peckham  is  the  principal  reason  this  Court  is  regarded  na 
tionally  as  one  of  the  most  actively  committed  to  improving  the  deb' very 
of  judicial  and  dispute  resolution  services  to  litigants  and  one  of  the  most 
open  to  procedural  innovation.  It  is  no  exaggeration  to  say  that  none  of 
the  programs  and  attributes  that  so  distinguish  this  Court  today  would 
exist  if  he  had  not  been  its  leader. 

There  is  one  additional  legacy  of  Chief  Judge  Peckham's  life  as  a 
judge  and  a  leader  that  is  less  visible  but  no  less  important.  He  enlarged 
the  aspirations  and  changed  the  conduct  of  a  great  many  of  the  judges 
who  knew  him.  By  quiet  but  compelling  example,  he  elevated  our  sense 
of  what  it  means  to  be  a  judge.  His  ways  have  become  the  standard  by 
which  the  best  in  judging  is  defined.  He  thus  continues  to  be  our  leader. 
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